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WILLARD

L. BOYD

*

The Administration in the United States
of Alien Connected Decedents' Estates
In his daily practice, the typical American lawyer is likely to
find himself in a position to advance the attainment of world rule of
law. For example, nonresident aliens are frequently among the distributees I of estates administered in the United States. The administration of these decedents' estates may influence the attitudes of aliens
and their national governments toward this country as well as their
impressions of the United States as a government under law. Thus,
when it is difficult or impossible for alien distributees to obtain their
inheritance or to assert their claims, international relations and the
rule of law are adversely affected.
Aside from reducing international tensions, the American lawyer
has a professional responsibility to assist the courts in administering
alien connected decedents' estates. Important legal problems arise
in the administration of these estates. Among them are notice of
proceedings and the functions of consular officers.
I. Notice to Consuls and Aliens
Perhaps the most controversial aspect of American probate proceedings today is the question of adequate notice to interested persons.
* Professor of Law, College of Law, and Dean of the Faculties, University of
Iowa. Dr. Boyd has adapted this paper from a lecture given at the National
Institute of the American Bar Association in New Orleans on September 30,
1967.
1The term distributees is used in this article to denote heirs, legatees, and
devisees of any decedent. See Model Probate Code § 3(f) (Simes 1946).
2 This article is primarily based on the following articles written by the
author: Boyd, "The Invalidity of State Statutes Governing the Share of
Nonresident Aliens in Decedents' Estates," 51 Geo. L.J. 470 (1963); Boyd,
"Consular Functions in Connection with Decedents' Estates," 47 Iowa L. Rev.
823 (1962); Boyd, "Constitutional, Treaty, and Statutory Requirements of
Probate Notice to Consuls and Aliens," 47 Iowa L. Rev. 29 (1961); Boyd,
"Treaties Governing the Succession to Real Property by Aliens," 51 Mich.
L. Rev. 1001 (1953).
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American concepts of notice in probate are in transition. The importance attached domestically to this problem renders it significant when
considering estates involving aliens.
Treaties, state statutes, the United States Constitution, and customary international law determine the notice required in alien connected decedents' estates.
A. Treaty Law
Notice of estate proceedings has been the subject of American
consular treaty provisions. Beginning in 1868 and continuing to the
present,3 the standard clause has provided that when an alien dies in
the United States without having in this country any known heirs or
testamentary executors appointed by the decedent, notice of the "circumstance" must be given by the competent local authorities to the
consul of the decedent's nationality. Notice of "circumstance" requires
at least notice of death and perhaps, at most, all necessary information
relating to the estate. Later treaties provide explicitly that the notice
is to be of the fact of death. To comply with the requirements of the
standard provision, the consul should be notified at once. The notice
provision itself states that the purpose of the notice is to provide for
the transmission of information to the interested parties through the
medium of the consul. Thus, the treaty is designed to apprise nonresident heirs and executors ' through the medium of notifying the
nearest consul of their government.
One of the weaknesses of United States treaty notice provisions
See Boyd, "Constitutional, Treaty, and Statutory Requirements of Probate
Notice to Consuls and Aliens, 47 Iowa L. Rev. 29, 30-39, 99-100 (1961);
"Treaty Provisions in Force Between the United States of America and other
Countries Regarding the Most Favored Nation Treatment of Consular Officers
and their Competency and Authority in the Settlement of Estates," 59 Am.
J. Int'l. L. 724, 725-27, 729-31, 745, 754 (1965); 62 Am. J. Int'l. L. 560 (1968).
4 The notice provision included in the estates article approved by the State
Department and the American Bar Association reads as follows:
"(1) In the case of the death of a national of the sending state
in the territory of the receiving state, without having in the territory
of his decease any known heir or testamentary executor, the appropriate local authorities of the receiving state shall promptly inform a
consular officer of the sending state."
47 A.B.A.J. 1041-42 (1961); A.B.A. Section of International and Comparative
Law, 1961 Proceedings 81. This provision represents a regression from the
standard American notice clause which by its terms was designed as a vehicle
for notifying the interested parties. This provision was incorporated in Convention with Japan, March 22, 1963, 15 U.S.T. & O.I.A. 768, 797 (art. 18,
para. 1), T.I.A.S. 5602.
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is the failure to identify specifically "the competent locai authorities"
who are required to give the consul notice.' Furthermore, the effect
on the probate proceedings of failure to give the treaty notice is not
clear. The Louisiana Supreme Court has taken the position that
failure to notify consul is not a jurisdictional defect which constitutes
a basis for attacking the probate proceedings. The court reasoned
that the intent of the treaty is not to entitle foreign heirs residing
abroad to a more effective notice than the published notice provided
by Louisiana statute for the benefit of American citizens.' The decision thus turns on a construction of the treaty language without
challenging the supremacy of the treaty making power as it relates
to notice provisions. A more realistic interpretation of these notice
provisions, however, was made in a series of four cases in Ohio county
probate courts in which the administrators were removed. In those
cases the removals were due in part to failure to notify the consul.'
If, however, the Louisiana court had found that lack of notice were
a jurisdictional defect, that court would not have been precluded by
the terms of the treaty from applying a Louisiana statute by which
such irregularities were cured after a lapse of five years.'
B. State Law
The notice requirements in United States treaties are self-executing and thus do not necessitate domestic legislation to make them
effective. As a result, there is no federal legislation on the subject,
but some states have enacted statutes designed to notify interested
foreign nationals either directly or indirectly through their consul.
These state statutes do not emanate from a treaty obligation and are
varied in form.'
An examination of the state statutes providing for indirect notice
through consuls reveals that the nationality of the interested parties
See Rizzotto v. Grima, 164 La. 1, 10, 113 So. 658, 661 (1927).

Rizzotto v. Grima, supra note 5. See also Boyd, 47 Iowa L. Rev. 29, 39
(1961).
In re Estate of Keczer, (Lucas County P. Ct. 1910) (alternative holding)
6

reported in Ludwig, Consular Treaty Rights 52 (1913); In re Estate of

Ariganello, (Jefferson County P. Ct. 1913) (alternative holding) reported in
Ludwig, op. cit. supra at 62; In re Estate of Carosella, (Mahoning County
P. Ct. 1912) (alternative holding) reported in Ludwig, op. cit. supra at 54;
In re Estate of Forte, (Mahoning County P. Ct. 1912) (alternative holding)
reported in Ludwig, op. cit. supra at 57.
8 Rizzotto v. Grima, 164 La. 1, 113 So. 658 (1927).
9 Puente, "Consular Protection of the Estates of Deceased Nationals," 23
Ill. L. Rev. 635, 645 (1920).
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rather than that of the decedent usually determines which consul is to
be notified. In Ohio notice must be given to the consular representative of the country of which the alien was a citizen." Nevertheless,
notice is to be given the consul only if the deceased alien left "surviving heirs residing in a foreign country." This statutory language
would suggest that the heirs need not be residents of the country of
the deceased's citizenship.
The applicable Nebraska statute provides that whenever it appears
that nationals of any foreign country are interested in an estate "either
as heirs at law, devisees, legatees or otherwise," " notice shall be given
to the consular representative of such country provided such representative has filed his address with the court administering the estate.
A similar Iowa statute which was repealed was ineffectual because
only a few consular representatives ever filed their addresses. 2
The Ohio statute is similar in some respects to the Nebraska
provision. The notice is to be given by a court official and is to be
given at whatever time during administration of the estate it is
learned that the requisite foreign contact is present. In Ohio the
notice shall simply apprise the consul of the pendency of the proceeding, while in Nebraska the notice shall also set forth the probable
interests of the consul's nationals. The Nebraska statute calls merely
for mailed notice while the Ohio act stipulates registered mail. Significantly, both statutes specifically state that failure to give the notice
shall not affect the validity of the proceeding, at least with respect to
titles.
In North Dakota:
If it shall appear that a deceased resident of any of the states
of the United States of America left heirs, devisees, or
legatees in any foreign country, the petitioner in any proceeding
in county court, his attorney or agent, at least fourteen days
prior to the date fixed for any hearing in the proceedings shall
give notice of such hearing to the consul or other representative
of such foreign country, if he resides in this state and has filed
a copy of his appointment with the secretary of state or to the
nominee or nominees of such consul or representative. If there
is no consul or representative of such country in this state, then
10 Ohio Rev. Code Ann. § 2113.11 (Page 1954). See also comment on this
statute which appears in Ohio Rev. Code Ann. § 10509-8 (Page 1938).
11 Neb. Rev. Stat. § 30-333 (1956).
12 Letter from Lyle B. Miller, Clerk of Lee County District Court, Keokuk,
Iowa, to Shirley Webster, Chairman, Special Committee on Probate Law, Iowa
State Bar Association, June 9, 1960.
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such notice shall be given to the chief diplomatic representative
of such country at Washington, D.C., or to the respective
consuls or other representatives in the United States having
jurisdiction in the state of North Dakota or to the secretary of
state at Bismarck, North Dakota, who shall forward the same to
such representative. 13
This provision was enacted in 1955 and replaced a statute very similar
to the Nebraska statute previously mentioned. The newer North
Dakota statute represents a variation on the Nebraska-type statute
since consular representatives who do not reside in North Dakota
need not comply with any filing requirement. Moreover, those consular representatives residing within the state only have to file in one
office to be qualified throughout the entire state."4
With respect to Ohio, Nebraska, and North Dakota, it might
be argued that the notice to consul is to be in lieu of any notice to
the foreign beneficiaries themselves even where their names and addresses are known. There is neither statutory language nor judicial
interpretation available to determine conclusively whether the consular notice eliminates the necessity of notifying foreign beneficiaries
directly. 1 This question appears resolved in Michigan, Minnesota,
Wisconsin, and Iowa where consular notice is required.
Under a Michigan statute whenever it appears from a petition
either for letters of administration or to prove a will that the "heirs
at law" of the decedent are residents of a foreign country, the probate
judge is obligated to notify the consul of such foreign country of the
day set for hearing the petition. Notice may be given by ordinary
mail at least sixty days before the hearing date unless such heirs
shall file a waiver of such notice."6 The Michigan Supreme Court
has indicated that notice to the consul is notice to these heirs.'
N.D. Cent. Code Ann. § 30-02-13 (1960).
N.D. Rev. Code § 30-0213 (1943). See Letter from A. I. Johnson,
Esq., Vice Consul of Norway, Fargo, North Dakota, to W. L. Boyd, Jan. 26,
1961, indicating that the newer statute has proved effective and seems to be
well accepted by the North Dakota bar as an aid in determining heirship
accurately. As of January 1961, there were only two resident consular representatives in North Dakota.
15 In construing a similar Iowa statute now repealed in Haddick v. District
Court, 160 Iowa 487, 141 N.W. 925 (1913), the court was not satisfied
with estate representative's statement that decedent left no heirs, and so court
appointed a lawyer as special counsel to discover any foreign heirs.
13
14

16

Mich. Comp. Laws § 702.65 (1948).

Hawgood v. Howard's Estate, 260 Mich. 60, 62-63, 244 N.W. 229, 230
(1932) (dictum). See also Rice v. Hosking, 105 Mich. 303, 307-09, 63
17
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Moreover, the court has taken the position that failure to notify the
consul because nonresident alien heirs were not listed in a petition
to prove a will constitutes a proper basis for a request by such heirs
that the time for appeal from the order admitting the will be extended if justice requires a revision of the case.18 As to probate hearings on matters other than petitions for administration and proof
of will, direct notice to the foreign heirs is contemplated since a
second Michigan statute provides that waiver of notice can be made
by a consul "whose appearance has been entered on behalf of any
person residing in another country." 1"
The Minnesota probate code contains a general notice provision for probate hearings."0 In addition to published notice, the
statute requires the petitioner at least fourteen days before the hearing
date to "mail a copy of the notice to each heir, devisee, and legatee
whose name and address are known to him and, if the decedent was
born in any foreign country, or left heirs, devisees, or legatees in
any foreign country," to the consul or representative of such country
who resides in the state and has filed a copy of his appointment with
the Minnesota secretary of state. -' If there be no such consul or
representative residing in Minnesota, then the notice shall be given
either to the chief diplomatic representative of the foreign country
in Washington, D.C., or to the Minnesota secretary of state who
shall forward the notice to such representative. By the use of the
conjunction "and" in the statute, it is necessary not only to mail
the consul a copy of the notice but also to mail a copy directly to
any foreign beneficiaries whose names and addresses are known. 2
This notice statute concludes with the provision that no defect in any
notice or in its publication or service shall invalidate the proceedings.
N.W. 311, 312 (1895) (dictum); Mich. Stat. Ann. § 27.3178(32)(d) (1962).
In Rice the court said only foreign heirs can complain of failure to give
consul notice, but in Paperno v. Michigan Ry. Eng'r Co., 202 Mich. 257, 266,
168 N.W. 503, 506 (1918) (dictum), the court spoke of the right of consul to
notice.
I Hawgood v. Howard's Estate, supra note 17, at 62-66, 244 N.W. at 230-31.
19Mich. Comp. Laws § 701.34 (1948); Mich. Stat. Ann. § 27.3178(34)
(1962).
20 Minn. Stat. § 525.83 (1961).
"!A consul residing in another state would not be entitled to notice. Cf.
Austro-Hungarian Consul v. Westphal, 120 Minn. 122, 139 N.W. 300 (1912)
(copy of appointment means copy of exequatur).
22 See generally In the Matter of Estate of Herman, 159 Minn. 274, 198
N.W. 1001 (1924); 4 Hackworth, Digest of InternationalLaw 861-62 (1942).
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A Wisconsin statute 23 provides that whenever it appears that
"any heir, devisee or legatee is a resident of a foreign country" 24
the court shall mail a copy of the notice of any probate proceeding
to the consul of such foreign country. The notice must be mailed
at least twenty days prior to the date of hearing, and in the event
there is no consular representative of the foreign country the court
may direct that the notice be mailed to the court's public administrator.2" Here again, a statute specifically provides that consular notice
is not jurisdictional. Like Minnesota, Wisconsin seems to couple
consular notice with mailed notice to known foreign beneficiaries
whose addresses are available. 6 The Wisconsin Supreme Court affirmed 27 the vacating by a probate court of its order admitting a will
to probate where a statute gave that court discretion to do so within
one year if it would be in the interests of justice. Notice of the hearing
on admission was mailed to the interested parties residing in Gerniany,
but there was no notice mailed to the German consul. In their petition to vacate the order, the German residents alleged that they did
not receive timely notice of the hearing and could not attend, that
they were named legatees and devisees in a prior will, and that
they had evidence establishing that testator lacked testamentary capacity. The Wisconsin Supreme Court stated that the facts alleged
in the petition warranted the reopening of the proceedings.
Consular notice in Iowa is required only where the address is
unknown of any heir, devisee, legatee, or other person who is the
subject, citizen, or national of a foreign country. When applicable
Wis. Stat. § 310.05(1), (2) (1961).
"The term 'resident' is usually confined to persons having permanent
rather than temporary residence abroad since the consular representative's
authority extends to nationals of his country ...
" Interpretive Commentary,
Wis. Stat. Ann. § 310.05 (1958).
25 Wis. Stat. § 311.16(3) (1961)
provides:
"(3) When notice has been given to the public administrator
as specified by section 310.05(2) that a resident of a foreign country,
not represented by a consul, vice consul or consular agent, is interested in an estate, the public administrator shall appear for such
foreign resident and be allowed his compensation and necessary expenditures in the same manner as a guardian ad litem."
26
Wis. Stat. §§ 311.03, 324.18 (1961); Wis. Stat. Ann. § 310.04 (Supp.
1960) (a copy of the will shall accompany each mailed notice of hearing on
petition for probate of will).
27 Will of Strahlendorf, 272 Wis. 435, 76 N.W.2d 334 (1956).
23

24
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the personal representative shall give notice by mail to the consular
representative
• . .of the pendency of such proceedings and of the particular
interest of such foreign subject. If such consular representative
shall not have filed his designation and address with the clerk,
then such notice shall be mailed to the chief diplomatic representative of such foreign country at Washington, D.C. Failure
to give such notice
shall in no event and in no manner affect
8
title to property.2
The publication of the Model Probate Code in 1946 constitutes
a significant departure from statutory consular notice. The Model
Code makes no provision for notice to consul but rather applies the
general notice requirement to all interested persons regardless of
alienage and residence. Extending the waiver concept utilized in
the Michigan statutes," section 16 of the Model Code provides that
whenever notice of any probate proceeding is required it can be
waived in writing by any interested person entitled to notice and
further that: "A consul or other representative of a foreign government, whose appearance has been entered as provided by law on
behalf of any person residing in a foreign country, may make such
waiver of notice on behalf of such person. . ... This language
has subsequently been adopted in Texas,31 Missouri,32 and Indiana. 3
Like the Model Code,"4 Missouri and Indiana provide for mailed
notice to those interested persons whose names and addresses are
known.33 Section 16 permits the consul to waive service of notice
regardless of whether the interested person is a minor or an adult.3 "
28

Iowa Code § 633.41 (1966).

See text accompanying note 19 supra.
Model Probate Code § 16 (Simes 1946).
31
Tex. Prob. Code § 35 (1956).
32 Mo. Ann. Stat. § 472.130 (Supp. 1966).
33 Ind. Ann. Stat. § 6-199 (1953).
34 Model Probate Code § 14 (Simes 1946) provides for notice to be mailed
at least fourteen days before date of hearing; a choice of ordinary or registered
mail. See id., §§ 69-70.
35 Ind. Ann. Stat. § 6-112 (Supp. 1966); Mo. Ann. Stat. § 472.100 (Supp.
1966).
In Texas published notice alone is sufficient in the case of nonresident
aliens unless otherwise ordered by the court. Tex. Prob. Code § 33 (Supp.
1966); Tex. R. Civ. P. 106, 109.
30 The following comments of the Indiana Probate Code Study Commission
appear in Ind. Ann. Stat. § 6-119 (1953):
"This section provides in substance that any competent person may
in person or by attorney waive, in writing, issuance and service of
20

30
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As the principal state of immigration, New York has found
it necessary to give greater statutory and judicial consideration to
the problem of notifying consuls and aliens than have other states.
There exists in New York a number of applicable statutes. Foremost
is section 203 of the new Surrogate's Court Procedure Act which
provides:
..

.

. Personal jurisdiction of parties is obtained by service

of process upon the parties or by submission to the jurisdiction of the court by waiver of issuance and service of process,
appearance in person or by attorney or by pleading.3 7
In the case of a nonresident, the surrogate from whose court a
citation is issued has the alternative of directing either personal service
outside New York " or indirect service, including service by mailing
or publication or both."°
In construing the predecessors of section 203, the New York
courts have held that a citation must be served on a nonresident alien
beneficiary who is a minor and that such service cannot be waived
by a consul. Since service of citation on minors cannot be waived
under New York law, treaties providing for consular appearance
have been construed restrictively so as not to require a difference
in treatment between alien and national minors with the result that
service on a minor is always essential." ° Even though section 203
notice of any hearing in a probate proceeding. It also extends this
right to waive notice to guardians of the estate and guardians ad
litem and representatives of foreign governments. Our present law
provides that in an original civil action an infant, irrespective of
age, must be served with summons the same as an adult, and that such
service cannot be waived or dispensed with. (Pugh v. Pugh, 9 Ind.
132; Harrison v. Western Construction Co., 41 Ind. App. 6, 83 N.E.
256). It is the intention of the Commission that the application of
this section be limited to hearings in probate proceedings, and that
it have no effect upon civil actions or matters outside this Code."
37 N.Y. Surr. Ct. Pro. Act § 203.
38 The following statutes provide for the manner of personal service of citation
outside the state of New York. N.Y. Surr. Ct. Pro. Act §§ 307 (1), 308, 310.
It should also be noted that: "Under the United States consular regulations,
§§ 480 and 481, consular officials or employees are forbidden to serve legal
process except under certain limited circumstances connected with subpoenas."
13A Gilbert-Bliss, Surr. Ct. Act. Ann. § 58-a (ed. notes) (1953). See also

22 C.F.R. §§ 92.85-.92 (1958).
39

N.Y. Surr. Ct. Pro. Act § 307(2).
In the Matter of Estate of Hansen, 155 Misc. 712, 281 N.Y. Supp. 617
(Surr. Ct. 1935); Matter of Nyahay, 66 Misc. 418, 121 N.Y. Supp. 207 (Surr.
Ct. 1909); Matter of Will of Peterson, 51 Misc. 367, 101 N.Y. Supp. 285 (Surr.
Ct. 1906); In the Matter of Estate of Houston, 145 Misc. 417, 420-23, 261 N.Y.
40
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makes provision for waiver of service and a competent adult beneficiary
can waive service for himself,' it does not necessarily follow that
service on an adult beneficiary can be waived by consul. Two cases
indicate that where consul has by treaty the right to appear in a
probate proceeding regardless of the beneficiary's wishes citation
need not be served on an adult beneficiary if the consul waives
service of citation. 2 Although it may seem inconsistent to differentiate
between minor and adult aliens where a treaty providing for consular
appearance makes no such distinction," nevertheless, New York
domestic law does recognize the concept of waiver in the case of
adults while not doing so in the case of minors. It has been held,
however, that a consul cannot appear prior to the issuance of a citation to adult beneficiaries where the treaty authorizes the consul to
appear only in the event the beneficiaries do not appear either in
person or by representative." In the absence of a clear judicial proSupp. 317, 320-23 (Surr. Ct. 1932) (dictum). See 4 Hackworth, op. cit. supra
note 22 at 863; Farley, Rights of Foreign Consuls in the United States, p. 48
(1931).
Service upon the consul is not service on the minor. In the Matter of Estate
of Clark, 152 Misc. 723, 274 N.Y. Supp. 282 (Surr. Ct. 1934).
Compare New York with Indiana, see note 36 supra.
41 In the Matter of Estate of Kolodziej, 153 Misc. 115, 274 N.Y. Supp. 486
(Surr. Ct. 1934) (two Canadian residents waived citation by instrument as provided for in the predecessor of § 203).
42 Matter of Will of Peterson, 51 Misc. 367, 101 N.Y. Supp. 285 (Surr. Ct.
1906). See also Matter of Davenport, 43 Misc. 573, 89 N.Y. Supp. 537 (Surr.
Ct. 1904); notes 68-71 infra and accompanying text. But see In the Matter of
Estate of Fabio, 134 Misc. 158, 235 N.Y. Supp. 703 (Surr. Ct. 1929), where
citation was issued directed to deceased's mother and sisters who resided in Italy.
43 Cf. Matter of Estate of Tartaglio, 12 Misc. 245, 33 N.Y. Supp. 1121 (Surr.
Ct. 1895); In the Matter of Estate of Ghio, 157 Cal. 552, 562, 108 Pac. 516,
525 (1910) (dictum), aff'd sub. nom. Rocca v. Thompson, 223 U.S. 317
(1912). In referring to art. 9 of Treaty with Argentina, 10 Stat. 1005, 1009
(1853), the court in Ghio said the consular right to "intervene" requires service
of notices on consul when notice must be given to his nationals. Note that
court also assumes that consul has right to act under Argentine treaty only when
his nationals are not present or otherwise represented.
44 In the Matter of Estate of Kolodziej, 153 Misc. 115, 274 N.Y. Supp. 486
(Surr. Ct. 1934). The court referred to art. 24 of the Treaty with Poland, 48
Stat. 1507, 1530 (1931), which provided:
"A consular officer of either High Contracting Party shall, within his
district, have the right to appear personally or by delegate in all matters
concerning the administration and distribution of the estate of a
deceased person under the jurisdiction of the local authorities for all
such heirs or legatees in said estate, either minors or adults, as may
be non-residents and nationals of the country represented by the said
consular officer with the same effect as if he held their power of
International Lawyer, Vol. 2, No. 4
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nouncement, citation ought to be served on every alien beneficiary
regardless of whether he is a minor or adult. 5 The New York law
does recognize, without specifying particular situations, that a consul
is recognized by treaty and customary law as the attorney-in-fact of
6
his nationals and may appear on behalf of his nationals.4
In order to save expense in small estates 41 a special statute
authorizes the surrogate to direct that a nonresident alien be served
by delivery of the citation to the consul of his nationality as one of
the forms of indirect service under Surrogate's Court Procedure Act
section 307(2). This statute applies whenever the gross assets of
attorney to represent them unless such heirs or legatees themselves
have appeared either in person or by duly authorized representative."
With respect to this treaty the court said:
"The treaty, therefore, contemplates that the alien resident shall have
notice and an opportunity to select his own representative before there

attaches the right of the Consul to act in his behalf. No notice has

reached this Polish citizen. Under the terms of our statute governing
the administration of estates a citation must issue to this Polish citizen
fixing a return date not earlier than thirty days from its service. (Surr.
Ct. Act. § 59.) If on the return day of that citation no appearance
is filed by the alien in person or through attorney duly authorized in
conformity with the requirements of our statute (Surr. Ct. Act. §§ 41,
63), the Consul may under the treaty appear. Not until then does his
right of appearance become effective."
The decision here made is predicated upon the text of the treaty
upon which the Consul relies. In the Matter of Estate of Kolodziej,
supra at 116-17, 274 N.Y. Supp. at 487-88.
45Letter from James Wilson Young, Esq., of the New York Bar, to Willard
L. Boyd, Jan. 3, 1961:
"I am unaware of any treaty that gives a consular officer the right
to appear for his nationals without a citation having first been served
on his national. In my opinion a consul presently does not have such
a general right. The statutory exception for small estates as provided
by Section 56-a of the New York Surrogate's Court Act is substantially
conclusive that such right does not exist except by statute. This
statutory scheme can be construed as an intention to revoke any contrary holdings in earlier decisions.
"Currently there is a strong feeling by some that the suggested
standard provisions in new consular treaties should give an option to
require the production of a power of attorney to a consular officer

before he can receive payment. If such a requirement is considered
desirable to protect the foreign national, then it is inconceivable that
a notice to the national could be waived by his consul."
N.Y. Surr. Ct. Act § 56-a is the predecessor of N.Y. Surr. Ct. Pro. Act
§ 307(2) (f).
46 N.Y. Surr. Ct. Pro. Act § 401(5). See also Practice Commentary by Alan
R. Lipman.
47 13A Gilbert-Bliss, Surr. Ct. Act. Ann. § 56-a (ed. notes) (Supp. 1960).
International Lawyer, Vol. 2, No. 4
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the estate are less than five thousand dollars or the interest of the nonresident alien in the estate is less than five hundred dollars as well
as when the address of the beneficiary is unknown."8 Presumably no
distinction is made between minor and adult aliens.
Special notice provisions are applicable to those estates administered by the public administrators of New York City. The public
administrators, who are appointed by the various surrogates, have
the authority by virtue of their office to administer estates where gross
assets do not exceed in value the sum of one thousand dollars.
The public administrators also have authority to administer intestate
estates where the decedent was not survived by a competent adult
person entitled to act as his personal representative and to administer
testate estates under the conditions prescribed by section 1418 of
the New York Surrogate Procedure Act. " When applying for letters
of administration for the estate of a deceased alien, the public administrator must mail notice to the consular representative of the
deceased's nationality if there is such a consul in New York City.9
In other respects the notice requirements are the same as those applicable to other New York estates."'
Article 11 of the Surrogate Court Procedure Act relating to
public administrators in New York City also contains provisions
designed to protect nonresident alien creditors and beneficiaries who
fail to appear in the probate proceedings. Thus the public administrator is authorized to:
(d) Serve process on creditors, legatees or other persons
interested, distributees, domiciled outside the city of New York
by certified mail, return receipt requested, whenever directed by
the court by order in any proceeding, the provisions of 308 notwithstanding. Such service shall be valid if made at least 30 days
before the return day thereof.
(h) Pay or deliver to the director of finance of the city
of New York the balance of any moneys or other assets in his
hands remaining after settlement of his accounts or the filing
of an informatory account, where payable to persons under
disability or to known persons whose places of domicile are
unknown or whose shares are to be deposited pursuant to 2218.
48

N.Y. Surr. Ct. Pro. Act § 307(2) (f). Cf. N.Y. Surr. Ct. Pro. Act § 1120,

note
51 infra.
49

N.Y. Surr. Ct. Pro. Act §§ 1001, 1418, 1112, 1115.

N.Y.Surr. Ct. Pro. Act § 1119.
N.Y.Surr. Ct. Pro. Act § 1120.
As to the prior New York law, see In the Matter of Estate of Weiss, 141 Misc.
94, 252 N.Y. Supp. 223 (Surr. Ct. 1931).
50
51
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(i) Apply ex parte or upon such notice as directed by the
court for an order or decree in any appropriate proceeding requiring the city of New York to return to the public administrator any money or unliquidated assets theretofore deposited
by the public administrator and remaining in the treasury of the
city of New York for the account of unknown persons or of
known persons whose places of domicile are unknown and upon
further order of the court to make distribution of such recovered
funds to the persons entitled thereto.
(j) Receive process or other notice as a necessary party
in the following proceedings:
(i) Any proceeding pending in the court where service
of process or notice in behalf of any known or unknown persons
is directed by the court or where the court by order directs
the public administrator to appear therein.
(iv) In all such proceedings the public administrator,
in his discretion, may take any action in2 behalf
of such person
or persons as a person interested might
These provisions were enacted to protect the interests of those
nonresident aliens who can only be served by publication since mailed
notice is precluded for want of names or addresses."
52 N.Y. Surr. Ct. Pro. Act § 1123. Section 2218, referred to in section 1123,
is discussed in the text accompanying notes 207-210 infra.
51In this regard the following comments appeared in the old Surrogate's
Court Act:
"A major change has been made by the provisions which empower the
surrogates to authorize the public administrators to act in behalf
of a party who has been duly cited and who has failed to appear.
This power will enable the surrogates to designate the public administrators in those instances where creditors or beneficiaries reside
in the war-torn areas of Europe and are unable to appear for themselves and protect their interests. In most cases service upon such
persons must now be made by publication. The experience of the
surrogates indicates that such service does not, in fact, give actual
notice. The surrogates can protect the rights of such parties by
designating the public administrators to act for them if the proposed
bill is enacted." 13A Gilbert-Bliss, Surr. Ct. Act Ann. § 255 (ed.
notes) (1953).
In time of war where there are many enemy alien beneficiaries the public
administrator can be authorized to receive process and to act under § 307(2)
(a) (ii) even when the Alien Property Custodian appears by attorney. In the
Matter of Will of Schultz, 180 Misc. 1023, 42 N.Y.S. 2d 537 (Surr. Ct. 1943),
afl'd, 268 App. Div. 966, 51 N.Y.S.2d 768 (1944).
See also In the Matter of Will of Noding, 188 Misc. 821, 65 N.Y.S.2d 699
(Surr. Ct. 1946), where court held it was proper for public administrator to
appear for Norwegian beneficiaries. The court said:
"It is apparent from the legislative note that the statute was enacted
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Only a few states then have statutory notice provisions dealing
specifically with the problem of interested foreign nationals, and not
all of this limited group require consular notice. Since treaty provisions take precedence over state law, treaty notice requirements
must be followed regardless of the absence or conflict of state law."4
In practice, treaty notice provisions have not been complied with
by the local authorities even though the State Department has on
occasion requested that the state governors bring these treaty provisions to the attention of the local authorities. There is, of course,
greater likelihood of consular notice in those states independently
making statutory provision for such notice."
Federal legislation has been suggested as a means for securing
compliance with these treaties which are in fact self-executing. 6 Although Congress has the power to enact such federal legislation pursuant to a treaty, it would nonetheless be reluctant to do so since
probate proceedings are inherently state rather than federal matters. 7
It is also questionable whether a federal statute would be more efto meet the precise situation here existing. Although the guns of World
War II are silent, the state of war has not terminated. The conditions
in the ravaged countries of Europe still remain far from normal and
residents of those countries struggling for an existence under conditions of economic chaos and political turmoil cannot be said to be
in a position to procure for themselves adequate representation in
a legal proceeding pending in this State. The distributees are plainly
entitled to the protection of the statute. . .

."

Id. at 822-23, 65 N.Y.S.2d at

701.
5 See generally Santovincenzo v. Egan, 284 U.S. 30 (1931);
Kuhn, "The
Supremacy of Treaties Over State Laws in Respect to the Intestate Estate of
Aliens," 26 Am. J. Int'l L. 348 (1932); Note, "Treaties and the Constitution:
Alien Property Rights," 37 Colum. L. Rev. 1361 (1937). See also Boyd,
"Treaties Governing the Succession to Real Property by Aliens," 51 Mich. L.
Rev. 1001, 1006-07 (1953).

112 Hyde, International Law § 478 (2d rev. ed. 1947); Hyde, "Consular
Rights in Relation to the Estates of Deceased Countrymen," 10 Il1. L. Rev. 88,
89 (1915). The ineffectiveness of treaty notice in the United States can be
ascribed to the fact that no population register is maintained and the fact of
dispersion of probate authority among county courts; therefore, local authorities
often do not know of the treaty requirements. See Netherlands Consular
Manual, ch. 29, annex C.
As to the effect of failure of local authorities in the United States to give the
treaty notice, see Stowell, Le Consul, Fonctions, Immunities, Organisation
Exequatur 82 n. 3 (1909).
56 Ibid.

o Note, "Treaties and the Constitution: Alien Property Rights," 37 Colum.
L. Rev. 1361 (1937); see by analogy Boyd, supra note 54, at 1005-06.
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fective than a federal treaty. A more realistic approach would be a
uniform or model state law.
While it is not the policy of the State Department to include
in any treaties any provision which is not completely complied with,
an exception has been made in the case of consular notice because
the Department feels the provision is sufficiently effective to warrant
its continued use.
C. United States Constitution
1. Application of Due Process Clause to Aliens
Although it has been generally stated that the due process
clauses of the fifth and fourteenth amendments are applicable to
aliens, 8 the cases in which due process protection has been extended
to aliens have usually involved aliens who are within the jurisdiction
of the United States.'" The due process clauses of the fourteenth
and fifth amendments, however, are not restricted specifically to
persons within the jurisdiction of the United States. Constitutional
terminology, therefore, permits the application of the due process
clauses to nonresident as well as resident aliens.
While it is true that aliens seeking admission to the United States
have not successfully claimed the protection of the due process clause
of the fifth amendment, the courts in these cases have emphasized
the power of Congress to restrict immigration.6" The United States
18 Kauper, ConstitutionalLaw 751 (2d ed. 1960); Bishop, InternationalLaw
465 (1953); 3 Hackworth, op. cit. supra note 22 at 653; Liggett Co. v. Lee,
288 U.S. 517 (1933). Dissenting opinion in which Justice Brandeis said:
"The clear distinction between the equality clause and the due process
clause of the Fourteenth Amendment should not be overlooked in this
connection. The mandate of the due process clause is absolute. That
clause is of universal application. It knows not classes. It applies
alike to corporations and to individuals, to citizens and to aliens ...
The equality clause, on the other hand, is limited in its operations to
members of a class." Id. at 575.
59 Kauper, op. cit. supra note 58, at 703; Comment, "Extent of Constitutional
Protection Afforded Resident Aliens," 19 Albany L. Rev. 62 (1955); Comment,
"The Alien and the Constitution," 20 U. Chi. L. Rev. 547 (1953); 25 U. Kan.
City L. Rev. 113 (1957).

See also 3 Hackworth, op. cit. supra note 58, at 555-

56; 5 Vernier, American Family Laws § 288(b) (1938).
60

See Kauper, op. cit. supra note 58, at 685-87; Dowling, ConstitutionalLaw

1128-30 (6th ed. 1959); Dowling & Edwards, American Constitutional Law
803-05 (1954); Comment, "Extent of Constitutional Protection Afforded Resident Aliens," 19 Albany L. Rev. 62 (1955); Comment, "The Alien and the
Constitution," 20 U. Chi. L. Rev. 547-52 (1953).
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Supreme Court has held that the just compensation 61 provision of
the fifth amendment applies to the taking of property of a nonresident
alien friend. " Moreover, the Supreme Court in Home Ins. Co. v.
Dick stated generally by dictum that the due process clause of
the Court clearly had in mind nonresident aliens since the only alien
defendant was a nonresident Mexican corporation. 3 The due process
protection of the fifth and fourteenth amendments, however, does
not extend to nonresident aliens when making claims against property
located in the United States where the claims arose abroad and were
unrelated to business conducted in the United States. 4
In the event of war of national emergency, the United States
Government can confiscate without compensation the property in this
country of enemy aliens pursuant to the federal war power. 65 The
United States Supreme Court has taken the position that the war
61 The fifth amendment to the United States Constitution provides in part
as follows: "nor shall private property be taken for public use, without just
compensation."
62 Russian Volunteer Fleet v. United States, 282 U.S. 481 (1931); discussed
in Boyd, 47 Iowa L. Rev. 29, 75 n. 193 (1961).
See also Note, "Friendly Alien's Right to Sue for Return of Property Seized by
Alien Property Custodian," 56 Yale L. J. 1068, 1073 (1942); note 66 infra.
63 281 U.S. 397, 411 (1930)
(dictum).
64 See United States v. Pink, 315 U.S. 203, 327-28 (1942).
See also Disconto
Gesellschaft v. Umbreit, 208 U.S. 570 (1908).
Nor apparently does the due process clause of the fourteenth amendment
prevent a state from preferring its own resident creditors over nonresident alien
creditors where the assets within the state are insufficient to pay both classes
of claims even though the foreign claims arose out of transactions connected
with the discriminating state. Cf. Blake v. McClung, 172 U.S. 239 (1898);
Boyd, 47 Iowa L. Rev. 29, 76-77n 195 (1961). The Court also rejected the
applicability of the "equal protection" clause on the grounds that the Virginia
corporation was not within Tennessee's jurisdiction. Scoles, "Conflict of Laws
and Creditors' Rights in Decedents; Estates," 42 Iowa L. Rev. 341, 357-58
(1957); Scoles & Rheinstein, "Conflict Avoidance in Succession Planning," 21

Law & Contemp. Prob. 499, 527-28 (1956).
15 Silesian-American Corp. v. Clark, 332 U.S. 469 (1947); Kauper, op. cit.
supra note 58, at 702-03; 6 Hackworth, op. cit. supra note 22 at 228-29
(1943); Littauer, "Confiscation of the Property of Technical Enemies," 52
Yale L.J. 739 (1943); Note, "The Policy and Practice of the United States in
the Treatment of Enemy Private Property," 34 Va. L. Rev. 928 (1948).
As to the authority of Alien Property Custodian with respect to interests
of enemy aliens in decedents' estates see Bishop, "Judicial Construction of
the Trading with the Enemy Act," 62 Harv. L. Rev. 721, 736-39 (1949).
For criticism of confiscation of enemy alien property see Borchard, "The
Treatment of Enemy Property," 34 Geo. L.J. 389 (1946); Littauer, supra;
Note, "The Policy and Practice of the United States in the Treatment of Enemy
Private Property," 34 Va. L. Rev. 928 (1948).
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power also permits the seizure of property of alien friends. However;
if the property of alien friends is requisitioned, they are entitled to
just compensation as provided for by the fifth amendment even though
they are nonresident aliens.66
By virtue of constitutional phraseology and the foregoing decisions, it seems clear that nonresident and resident alien friends alike
are entitled to federal due process protection with respect to any
property rights which they acquire under the succession laws of any
one of the United States. 67 Two state cases are of significance in this
regard.
In New York, the consular section of the Hungarian legation
appearing pursuant to treaty 68 as attorney-in-fact 68 for a Hungarian
66

Silesian-American

Corp. v. Clark, supra note 65.

Nonresident alien

Swiss banks were pledgees of stock of Delaware corporation owned by a
German corporation. Note the Court's reference to the power of the United
States to seize alien property under the general welfare clause of the Federal
Constitution. See id. at 476 n.4. See also note 62 supra; Littauer, supra
note 65, at 760-61, 768-70.
67 For a summary of state statutes relating to the acquisition and ownership
of property by aliens as to real property, see Boyd, "Treaties Governing Succession to Real Property by Aliens," 51 Mich. L. Rev. 1001, 1004-05 (1953);
Comment, "Validity of State Restraints on Alien Ownership of Land," 51
Mich. L. Rev. 1053, 1555-57 (1953); and as to personalty, see Meekison,

"Treaty Provisions for the Inheritance of Personal Property," 44 Am. J.
Int'l L. 313, 318-19 (1950); Comment, "Right of Non-Resident Alien to Take
Real and Personal Property," 25 So. Cal. L. Rev. 329 (1952); Comment,
"State Regulation of Nonresident Alien Inheritance-An Anomaly in Foreign
Policy," 18 U. Chi. L. Rev. 329 (1951). As to the validity of state laws
which discriminate against aliens in the acquisition and ownership of property,
see Kauper, op. cit. supra note 58, at 1433-34; Ferguson, "The California
Alien Land Law and the Fourteenth Amendment," 35 Calif. L. Rev. 61
(1947); McGovney, "Race Discrimination in Naturalization," 8 Iowa L.
Bull. 211, 224-34 (1923); Note, "Property Rights of Aliens Under Iowa
and Federal Law," 47 Iowa L. Rev. 105 (1961); Comment, "Validity of
State Restraints on Alien Ownership of Land," 51 Mich. L. Rev. 1053 (1953);
Comment, "Right of Non-Resident Alien to Take Real and Personal Property,"
25 So. Cal. L. Rev. 329 (1952); Comment, "The Alien and the Constitution,"
20 U. Chi. L. Rev. 547, 567-69 (1953); Comment, "State Regulation of
Nonresident Alien Inheritance-An Anomaly in Foreign Policy," 18 U. Chi.
L. Rev. 329 (1951); Comment, "The Alien Land Laws: A Reappraisal,"
56 Yale L. J. 1017, 1025-34 (1947).
68 Article 21 of the Treaty with Hungary, 44 Stat. 2441, 2459 (1925),
provided in part as follows:
"A consular officer of either High Contracting Party may in behalf of his nonresident countrymen receipt for their distributive
shares derived from estates in process of probate ... provided he remit

any funds so received through the appropriate agencies of his Government to the proper distributees, and provided further that he furnish
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legatee appealed from an ex parte surrogate's order directing the
deposit of a bequest with the New York City treasurer for the account
of the legatee pursuant to New York statute.7" On appeal to the
court of appeals "' the consular section sought to attack the surrogate's order in part on the grounds that it violated the requirements
of due process. The court of appeals held that the failure of the
surrogate to grant a hearing before ordering the deposit did not
constitute a denial of due process. The court reasoned that a hearing
was not necessary in this case because the legatee had not been
deprived of title to the bequest as the bequest had merely been set
aside for her benefit until such time as assurance could be given that
she would receive it. Thus the surrogate's action was taken for the
purpose of protecting the legatee's share. The court then went on to
state:
Moreover, and of transcendent importance, appellant may
still have a hearing on that question. Under the decree before
us, the Consular Section is privileged to apply at any time to
the surrogate for an order permitting it to withdraw the funds
in question from the city treasury. . . .And, upon such application, it may show that conditions in Hungary justify the
belief that the legatee will receive her bequest. The assurance
of such a hearing fully satisfies the demands of due
process ....T2
The Montana Supreme Court has invoked its state due process
clause " to protect the rights of nonresident aliens in an estate. In
that situation intestate succession was predicated solely on relationship without regard to citizenship or residence at the time of decedent's death. Prior to distribution of the estate, however, the intestacy
statute was changed to allow a nonresident alien to receive Montana
estate assets only if the country of his residence would permit the
transfer of estate assets located in the foreign country to an heir
residing in the United States. The court held that the rights of the
nonresident alien heirs vested under the prior statute at the time of
to the authority or agency making distribution through him reasonable evidence of such remission."
69 As to New York notice requirements see notes 37-53 supra and accompanying text.
70 See Surr. Ct. Pro. Act § 2218, notes 37-53 supra.
71 In the Matter of Braier, 305 N.Y. 148, 111 N.E.2d 424, appeal denied
sub nom. Kalmane v. Green, 346 U.S. 802 (1953).
72 Id. at 159, 111 N.E.2d at 429.
73 Mont. Const. art. 3, § 27 provides:
"No person shall be deprived of
life, liberty, or property without due process of law."
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decedent's death and that the application of the new statute to the
pending estate would therefore violate the Montana due process
clause.74
The application of due process protection to the vested estate
interests of nonresident and resident alien friends is warranted not
only by American jurisprudence but also by our fundamental respect
for private property. So great was his regard for the individual property holder that Alexander Hamilton argued against the confiscation
of property owned by enemy aliens. Today, American protection
of property rights which alien friends have acquired under our
domestic laws is even more significant because of the protection needed
by exceedingly valuable private American interests in foreign countries. Moreover, the extent of property protection ought not depend
on whether the alien resides abroad with his property or remains
at home.7"
2. Effect of th6 Due Process and the Mullane Case on Probate
Notice to Aliens and Consuls
Although the United States Supreme Court has not expressly
applied the Mullane doctrine to probate, its subsequent reliance on
the doctrine in analogous situations has raised the possibility that it
will do so when confronted with a probate case. Furthermore, under
the Mullane doctrine failure to give adequate notice constitutes a
74

1n re Nossen's Estate, 118 Mont. 40, 162 P.2d 216 (1945). The court
affirmed a decree of final distribution which distributed a portion of the
estate to the Alien Property Custodian who had assumed control over the
interests of the German heirs. See also In the Matter of Estate of Gaspar,
128 Mont. 383, 275 P.2d 656 (1954); Bunckley v. Scottish-American Mortgage Co., 185 Fed. 783 (5th Cir. 1911) (Mississippi statute prohibited ownership of realty by nonresident aliens except that they were permitted to take

a lien on realty to secure a debt and at a sale to enforce payment of the debt
they could purchase the realty and hold it for not more than twenty years
with power of sale. The court held nonresident alien so holding was entitled
to all the protection and defenses available to other owners of realty in
Mississippi); cf. State v. Natsuhara, 136 Wash. 437, 240 Pac. 557 (1925);
Alexander, Rights of Aliens under the Federal Constitution 101-02 (1931)

(vested interest of a resident alien in a lease). See generally as to due process
protection of vested interests of estate beneficiaries, Tilley, "The Mullane Case:
New Notice Requirements," 30 Mich. S.B.J. 12, 16-17 (1951).
75See Breuer v. Berry, 194 Iowa 243, 189 N.W. 717 (1922); Borchard,
"The Treatment of Enemy Property," 34 Geo. L.J. 389 (1946); Littauer,
"Confiscation of the Property of Technical Enemies," 52 Yale L. Rev. 739
(1943); Note, "The Policy and Practice of the United States in the Treatment
of Enemy Private Property," 34 Va. L. Rev. 928 (1948).
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jurisdictional defect rendering the proceeding void, and there is no
assurance that a statute of limitations will afford any protection.7 6
With respect to due process, nonresident and resident alien
friends are entitled to that American constitutional protection if they
acquire property rights as beneficiaries in decedents' estates under
state laws or treaties. 7 Where such aliens are estate creditors, they
might be entitled to a measure of due process security if their claims
arise out of transactions sufficiently related to the state of probate. 8
To fulfill the due process requirement, the Mullane doctrine would
seem to necessitate at least one mailed notice in the case of alien
beneficiaries, and perhaps protected creditors,7" whose names and
addresses can be ascertained with due diligence.8" Although the
Mullane case eliminated any distinction between the notice given
residents and nonresidents, 1 the Court did stress that:
An elementary and fundamental requirement of due process
in any proceeding which is to be accorded finality is notice
reasonably calculated, under all the circumstances, to apprise

interested parties of the pendency of the action and afford them
an opportunity to present their objections.82
Thus, the particular circumstances may require a change in the
method of notice to achieve the ultimate end of informing the interested persons whose property rights are in issue.83
76 Boyd, "Some Suggestions for a Model Estates Code," 47 Minn. L. Rev.
787, 795-803 (1963); Boyd, "Constitutional, Treaty and Statutory Requirements of Probate Notice to Consuls and Aliens," 47 Iowa L. Rev. 29, 80-88
(1961).
77 See notes 58-75 supra and accompanying
text.
" See notes 58-64 supra and accompanying text.
79 See note 76 supra and accompanying text.
80 See note 76 supra and accompanying text.
81 See note 76 supra and accompanying text. See also Note, 36 Cornell
L.Q. 541, 546-47 (1951); Note, "Due Process of Law and Notice by
Publication," 32 Ind. L.J. 469, 473-74 (1957). Thus the Mullane case can
be viewed as impliedly overruling Case of Broderick's Will, 88 U.S. (21)
Wall. (503) (1874) (published notice of hearing on admission of will sustained as to nonresident alien heirs; California statute required citation of
heirs within county of probate and appointment of attorney to represent

nonresidents). But see Note, 50 Mich. L. Rev. 124, 132-38 (1951).
82 339 U.S. at 314 (Emphasis added). See Cowles, Treaties and Constitutional Law: Property Interferences and Due Process of Law 297-98 (1941).

83 Among the circumstances to be considered might be the character of

the proceeding; nature of the interests; the relative burden in ascertaining
names, addresses, and interests; and the relative costs of different kinds of

notice. 339 U.S. at 317-18; Note, "Requirements of Notice in In Rem
Proceedings," 70 Harv. L. Rev. 1257, 1263 (1957).
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The nonresidency of an alien interested in an estate is a circumstance to be considered in determining adequacy of the notice
to which he may be entitled by the due process clause. Since notification of the nonresident alien is clearly required, the only question
is whether a notice mailed to the nonresident alien directly is more
"reasonably calculated" to give him notice than where the notice
is mailed to the consul of his nationality. Nowithstanding the appointment of a special guardian to represent the absent beneficiaries in
the Mullane case, the United States Supreme Court felt that this was
an unacceptable substitute for mailed notice to those nonappearing
beneficiaries whose names and addresses were known since there
was no requirement that this representative notify these beneficiaries.8"
Furthermore, the Court contended that a deprivation of the beneficiaries' property could occur by the allowance of fees to the special
guardian, and to that extent the special guardian stood in an adversary relation to the beneficiaries. " Because of the Supreme Court's
dissatisfaction with the special guardian in the Mullane case, it is
conceivable that notice must be given directly to a nonresident alien
rather than to his consul, notwithstanding any treaty provision to
the contrary. The subordination of a United States treaty provision
to the requirements of federal due process assumes that the treatymaking power is not superior to the Constitution in this area. 6
That portion of the Court's opinion relating to a possible deprivation of property by the allowance of fees to the special guardian
is not applicable to consular representation. Like the special guardian,
the consul collects fees; but the fees deducted by the consul represent
the act of an officer of a foreign government rather than the act of
an officer of an American probate court. Viewed in this perspective,
the alien beneficiaries will not be protected by the American due
84
85

See 339 U.S. at 316-17.

See 339 U.S. at 313, 316-17.

Bishop, op. cit. supra note 58, at 80-83; Cowles, op. cit. supra note 82,
at 1-5, 275-89, 292-302; Kauper, op. cit. supra note 58, at 307-09 (1960);
Bishop, "Unconstitutional Treaties," 42 Minn. L. Rev. 773 n.2 (1958); Bishop,
"The Structure of Federal Power Over Foreign Affairs," 36 Minn. L. Rev.
299, 303-12 (1952); Ober, "The Treaty-Making and Amending Powers: Do
They Protect Our Fundamental Rights?," 36 A.B.A.J. 715, 717-19 (1950);
Note, "Judicial Review and the Growth of the Treaty Power," 3 Syracuse L.
Rev. 315 (1952). But see Bishop, pp. 83-84; Note, 12 Stan. L. Rev. 355, 371
n. 112 (1960).
81
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process clause which cannot be invoked as a restraint on the actions of
a foreign government?
The Court's other objection to the special guardian relates equally
to consuls since it scored the failure to provide for notification of
the beneficiaries by the guardian." This particular objection makes
the language of the traditional United States treaty notice unusually
important. The standard provision specifically states that the purpose
of notifying the consul is to permit him to transmit the necessary
information to the interested parties." If the consular regulations of
the sending state authorize the consul to notify the interested persons
directly, such notice might be deemed adequate notice to nonresident
aliens whose names and addresses are known. To complete the
procedure the consul should file an affidavit of mailing in the probate
court. Where, however, the sending state's regulations do not permit
the consul to notify the interested parties directly but rather provide
that his foreign office shall give the notice, the adequacy of the notice
is jeopardized by the increasing bureaucracy.
To comply with federal due process requirements, however,
United States treaties and statutes must contain specific and detailed
provision for adequate notice as actual notice is not a substitute
for prescribed notice." Preferably, the treaties and statutes should
provide that the interested parties whose names and addresses are
known should be notified directly by the probate court or estate
representative.9 Should the estate be small, notice through the consul
87 See United States v. Pink, 315 U.S. 203, 226 (1941); Cowles, op. cit.
supra note 82, at 280-81 nn. 21 & 24 (if the due process clause were construed
as a restraint on the actions of the foreign government in the United States,
the consular fees could be deducted abroad in order to escape the due
process requirement). See also In re Schurz's Estate, 28 N.Y.S.2d 165, 166
(Surr. Ct. 1941) (dictum), where the court stated: "The objection of the
administrator predicated on the allegation that in 1937 the Republic of Poland
deducted a certain sum from a distributive payment made . . . to these
same distributees is frivolous. It is a matter solely between the distributees
themselves and their government ... "
88 See generally Note, "Mullane v. Central Hanover Bank & Trust Co.Statutory Reaction," 39 Iowa L. Rev. 665, 672-73 (1954).
89 See note 4 supra and accompanying text.
"0See note 76 supra.
1As to direct notice to aliens in allied territory occupied by the enemy
see Farmers & Merchants Nat'l Bank v. Superior Court, 25 Cal. 2d 842,
155 P.2d 823 (1945). As to aliens in Germany after commencement of
World War II but prior to United States entry, see Stede's Estate, 38 Pa.
D. & C. 209, 29 Del. County 250 (Orphans' Ct. 1939). See also note 40
supra.
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may be justified as a means of saving expense. "2 As a general policy,
however, a direct mailing is more likely to result in actual notice
with a minimum of delay than notice given to the consul for transmission either directly or indirectly to the interested parties. The
long-standing failure of American probate authorities to notify consuls
as prescribed by treaty and statute can be attributed in large part to
the unfamiliarity of these authorities with consuls and their location,
sometimes far from the probate situs. 3 Also when names and addresses are known there seems to be no justification to deviate from
the Supreme Court's refusal to distinguish between residents and
nonresidents."
A treaty notice providing for direct mailing to the interested
parties would accord with the provision contained in some American
treaties permitting the consul:
• * . to appear personally or by delegate in all matters concerning the administration and distribution of the estate of a deceased person under the jurisdiction of the local authorities for
all such heirs or legatees in said estate, either minors or adults,
as may be non-residents and nationals of the country represented by the said consular officer with the same effect as if
he held their power of attorney to represent them unless such
heirs or legatees themselves have appeared either in person or
by duly authorized representative.9
Since the consul intervenes at their pleasure, an initial notice
should be sent directly to any nonresident alien beneficiaries, for
only if they receive notice can the beneficiaries exercise their prerogative to supplant the consular intervention." If the beneficiaries have
been notified and fail to act, subsequent notices can and should be
directed to the consul as their agent.
A typical post-World War I treaty provision which refers only
to consular representation states:
In case of the death of a national of either of the High Contracting Parties without will or testament, in the territory of
92 See notes 47-48, 76 supra.
93 See notes 55-57 supra and accompanying text.
See note 81 supra and accompanying text.
with Poland, 48 Stat. 1507, 1530 (art. 24) (1931). See also
Treaty with the Philippines, 62 Stat. 1593, 1599 (art. 10) (1947); Treaty with
Mexico, 57 Stat. 800, 811-12 (art. 9) (1942); Treaty with Norway, 47 Stat.
04

9
5Treaty

2135, 2154-55 (art. 24) (1932).
96 See note 45 supra and accompanying text. See also Zielinski Estate, 73
Pa. D. & C. 81, 37 Del. County 328 (Orphans' Ct. 1949); note 98 injra and
accompanying text.
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the other High Contracting Party, the consular officer of the
State of which the deceased was a national and within whose
district the deceased made his home at the time of death, shall,
so far as the laws of the country permit and pending the appointment of an administrator and until letters of administration
have been granted, be deemed qualified to take charge of the
property left by the decedent for the preservation and protection of the same. Such consular officer shall have the right
to be appointed as administrator within the discretion of a tribunal or other agency controlling the administration of estates
provided the laws of the place where the estate is administered
so permit. 97

Notice to an agent is proper where interested nationals have
actually executed powers of attorney authorizing him to act in their
stead. 8 The real difficulty exists where the consul has no such power
of attorney and serves as an involuntary agent both by virtue of a
treaty and his status. Absent an express power of attorney given by
the interested parties, the position has been taken that notice to the
consul does not constitute notice to the interested parties. This conclusion is rationalized on the basis that consular action in an estate
is for the purpose of preserving the assets and securing an opportunity
for the interested parties to assert their rights. Without the voluntary
power of attorney, the consul is deemed the agent of his government
and not the personal agent of his interested nationals, and hence service
on the consul cannot be treated as service on his nationals. " Conversely, consuls are sometimes regarded as the personal agents of
97Treaty with Esthonia, 44 Stat. 2379, 2387-88 (art. 23) (1925). See
also Treaty with Philippines, 62 Stat. 1593, 1598 (art. 9) (1947); Treaty
with Mexico, 57 Stat. 800, 810-11 (art. 8) (1942); Treaty with Finland,
49 Stat. 2659, 2678-79 (art. 26) (1934), Treaty with Austria, 47 Stat.
1876, 1892 (art. 19) (1928).
98 Seaboard Trust Co. v. Topken, 130 N.J. Eq. 46, 20 A.2d 709 (Ch. 1941)

(nonconsul). See also In the Matter of Estate of Spoya, 129 Mont. 83,
282 P.2d 452 (1955).
As to the validity of powers of attorney executed in communist nations,
see Danisch v. Guardian Life Ins. Co. of America, 151 F. Supp. 17 (S.D.N.Y.
1957) (Poland); In the Matter of Estate of Url, 7 N.J. Super. 455, 71 A.2d
665 (Somerset County Ct. 1950). As to the execution of powers of attorney
in wartime, see In the Matter of Estate of Swistak, 129 N.J. Eq. 138, 18
A.2d 561 (prerog. Ct. 1941).
99 In the Matter of Estate of Herman, 159 Minn. 274, 198 N.W. 1001
(1924) (semble) (apparently not based on treaty provision although art.
10 of 1871 Treaty with Germany, 17 Stat. 921, 926-27, provided for consular
intervention on behalf of absent heirs or creditors until they were represented);
cf. Buxhoevenden v. Estonian State Bank, 181 Misc. 155, 41 N.Y.S.2d 752
(Sup. Ct. 1943).
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the interested parties, even without their authorization, thereby eliminating the need to notify the parties directly; but even here there
may be recognized a right on the part of those actually interested
to supersede the consul so that the need for notifying the heirs directly
is not obviated.' °
Even if by treaty the consul is deemed a personal agent who
cannot be superseded, notice to the consul alone is insufficient. Quite
apart from the proposition that no treaty can diminish the protection
afforded by federal due process, this second type of treaties is specifically designed not to conflict with United States domestic law. Consequently, such a treaty constitutes no attempted restriction on due
process which guarantees to those protected reasonable notice and the
opportunity to be heard.'
Assuming due process necessitates an initial mailed notice to
an interested alien whose name and address are known, the consul
cannot waive the initial notice 102 in the absence of a power of
attorney executed by the interested party. 1 3 Therefore, with respect
to the initial notice, section 16 of the Model Probate Code authorizing
consular waiver 104 must be limited to the situation where the alien
expressly permits the consul to waive notice. Once the initial notice
has been given the interested alien, there is nothing to prevent the
intervening consul from waiving subsequent notices.
In addition to requiring the mailing of an initial notice directly
to the interested aliens whose names and addresses are known, this
same notice should be sent to interested consular authorities. Consular
notice serves two functions. First, if it is possible that there are
unknown interested aliens abroad, notice to consular authorities is
100 See note 43 supra and accompanying text. See also Zollezzi v. Tarantola,
138 N.J. Eq. 579, 49 A.2d 482 (Ch. 1946). Cf. Ljubich v. Western Cooperage Co., 93 Ore. 633, 184 Pac. 551 (1919); Vujic v. Youngstown Sheet
& Tube Co., 220 Fed. 390 (N.D. Ohio 1914).
Although distinguishable from the consular agency in probate, due process
requires that nonresident motorist vehicle statutes provide not only for service
on a statutory agent within the state but also at least mailed notice to the defendant nonresident. See Note, "Requirements of Notice in In Rem Proceedings,"
70 Harv. L. Rev. 1257-60 (1957). See also with respect to the appointment
of an attorney to represent known defendants in lieu of notice, Note, "Mullane
v. Central Hanover Bank and Trust Co.-Statutory Reaction," 39 Iowa L.
Rev. 665, 672-73 (1954).
101 See notes 76, 86 supra and accompanying text.
102 See generally notes 37-46 supra.
103 See note 98 supra.
104 See notes 29-36 supra.
International Lawyer, Vol. 2, No. 4

626/

INTERNATIONAL LAWYER

a more efficient and inexpensive method of notice than published
notice in the county of probate.'0 ' Second, notice to the consul allows
him to exercise those rights of intervention granted by treaty for the
protection of the aliens' interests until they select other representation.
Not only must the method of notice be reasonable under the
Mullane doctrine, but also the contents of the notice must contain
sufficient information about the proceeding and allow a reasonable
time for the interested parties to appear."' If only one notice is to
be mailed directly to the interested parties, it should communicate
ample facts concerning the estate. Besides including notice of death
and of the pendency of the proceedings, it would be well to incorporate available information regarding the existence of a will, the
survival of beneficiaries and creditors, their respective shares and
claims in the estate, and the nature and value of the estate. Subsequent notices to the interested parties or their representatives should
be complete enough to inform them of the nature and substance of the
relief sought." 8
Although the Mullane case specifically mentioned ordinary mail
in the context of domestic notice,' the delays involved in overseas
mailing render ordinary mail an unsatisfactory method of notice.
Thus, it seems desirable to utilize at least air mail."0 For greater
security, the air mail should be registered."' Even with air mail, the
notice should be mailed no later than thirty days prior to any hearing
which might be the subject of the notice."'2 This delay should not
prevent the proper domestic or consular authorities from taking ap105

See Zollezzi v. Tarantola, 138 N.J. Eq. 579, 49 A.2d 482 (Ch. 1946);

Note, "Mullane v. Central Hanover Bank and Trust Co.-Statutory Reaction,"
39 Iowa L. Rev. 665, 672-73 (1954). See also note 50 supra.
106 "Experience demonstrates that a Consular officer can take effective steps
to bar illegal, fraudulent, and other doubtful instruments filed as last wills
and testaments from depriving the foreign heirs from their rightful interests,
if action is taken immediately .. " Letter from James Wilson Young, Esq.,
of the New York Bar, to Samuel Miles Fink, Esq., Oct. 8, 1959. See also
Ludwig, op. cit. supra note 7, at 117-18.
107

339 U.S. at 314-15.

10'Ladd & Boyd, Iowa ProbatePractice63(4)b (1957).
109 339 U.S. 306, 318 (1949).
110 But see Boyd, "Some Suggestions for a Model Estates Code," 47 Minn.
L. Rev. 787, 802 (n. 65) (1963).
"I'Cf. Siwek v. Siwek, 80 Pa. D. & C. 287 (Phila. County Ct. 1951)
(registered mail).
'12 See note 38 supra; Boyd, 47 Iowa L. Rev. 29, 95 n. 282 (1961).
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propriate action to preserve the estate in the interim period so as to
avoid unnecessary losses.
D. International
Virtually no consideration has been given to the applicability
to probate proceedings of international legal concepts designed to
protect aliens. Little more can be done than to suggest that the
doctrines of national treatment"' and a minimum standard of
treatment "I are relevant to probate notice. These propositions find
their roots in both customary and treaty law.
Conceivably, the subject of probate notice falls within two
fundamental areas of alien rights. The protection of alien property
rights "I and the assurance to aliens of judicial remedies in national courts 11 are of principal concern regardless of whether the
asserted basis of protection is national treatment or a minimum
standard. As to property rights attention has largely concentrated
on the problems of expropriation,' 17 while judicial problems have
primarily centered around the right of an alien to invoke the jurisdiction of a national court.'
Although it is well settled that no
international standard prevents a nation from discriminating against
aliens in the acquisition and ownership of real property,"' once this
right is granted the alien's interest in the property is entitled to protection under international law.12 1 Where the basis of protection
113 Bishop, op. cit. supra note 58 at 465, 473; Gibson, Aliens and the Law
4, 19, 27-28 (1940); Wilson, United States Commercial Treaties and International Law 7, 9 (1960); Borchard, "The 'Minimum Standard' of the Treatment of Aliens," 38 Mich. L. Rev. 445-48, 450-51 (1940); Walker, "Modern
Treaties of Friendship, Commerce and Navigation," 42 Minn. L. Rev. 805,
811 (1958).
114 Bishop, op. cit. supra note 58 at 465, 473 (1953); Gibson, op. cit. supra
note 113 at 3-4, 27-28 (1940); Wilson, op. cit. supra note 113, at 98-99;
Borchard, supra note 113.
115 Gibson, op. cit. supra note 113 at 1-2; Wilson, op. cit. supra note 113, at
98-99.
116 Gibson, op. cit. supra note 113 at 1-2; Wilson, op. cit. supra note 113, at
210-11.
117 Wilson, op. cit. supra note 113, ch. IV.
118 Wilson, op. cit. supra note 113, ch. VIII.
119 Gibson, op. cit. supra note 113 at 3-4, 37-38; Boyd, "Treaties Governing
the Succession to Real Property by Aliens," 51 Mich. L. Rev. 1001-05 (1953).
120 See Borchard, The Diplomatic Protection of Citizens Abroad 85 (1916);
Gibson, op. cit. supra note 113 at 9, 12, 37-38; 1 Hyde, International Law
655-56 (2d rev. ed. 1945); Williams, The Status of Aliens According to the
International Law of Peace 15 (thesis University of Illinois 1942); Wilson,
op. cit. supra note 113, at 98-99; Borchard, supra note 113, at 449; Note,
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is national treatment, the alien is afforded the same protection accorded nationals. 1 ' With respect to aliens interested in American
estates, national treatment might well encompass the benefits of
the Mullane case. Should the national treatment of property be inadequate, the minimum standard concept requires that the alien's
property rights be safeguarded, nevertheless.' 2 ' To preserve his
property rights, it is generally acknowledged that an alien must be
given equal treatment in the national courts and allowed the oppor1
tunity to defend his interests. 21

Logically, it is possible to bring the specific rights of aliens in
estates within the ambit of these generally expressed rights. There
does remain some question, however, about these international rules
covering nonresident as well as resident aliens. Oftentimes treaties
which incorporate national treatment or minimum standard protection either exclude the nonresident alien or else are unclear on this
point." 4 Certainly, the protection of property rights ought not be
2
contingent on the presence of the property owner.1' ,
Notwithstanding a treaty stipulation providing for consular
notice, these international concepts would seem to require that the
alien be notified of the probate proceeding. As under American law,
so also under international law, the alien should be entitled to reasonable notice and the opportunity to be heard, and the consul should be
regarded merely as his representative.
II. Consular Functions
Perhaps the most important duty of a consular officer is his

obligation to participate in the administration of decedents' estates
which affect the interests of the sending state's nationals. Customary
international law does not afford a specific guide to consular estate
52 Nw. U. L. Rev. 221, 223 (1957). For a criticism of the term "vested
rights" when referring to protected property rights, see Katz & Brewster,
InternationalTransactions and Relations 120-21 (1960); Wilson, op. cit. supra
note 113, at 101-102.
121 Borchard, op. cit. supra note 120; Williams, op. cit. supra note
120;
Wilson, op. cit. supra note 113; Walker, supra note 113.
122 Gibson, op. cit. supra note 113 at 9, 12 (1940); Williams, op. cit. supra
note 120; Wilson, op. cit. supra note 113.
123 Gibson, op. cit. supra note 113 at 1-2,
15, 32-33 (1940); Williams,
op. cit. supra note 120; Wilson, op. cit. supra note 113; Borchard, supra
note 113.
124 Wilson, op. cit. supra note 113, at 230, 238.
125 See note 75 supra.
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authority. Therefore, the extent of consular intervention depends
principally on prerogatives yielded by the receiving state through
treaties or domestic legislation. Today, this consular power is
largely limited to representation of his nationals in receiving state
proceedings.1"6
A. United States Treaties
1. Rights of Consul in Estates of Deceased NationalsStandard Clause 127
In the case of the death of a national of either of the
High Contracting Parties without will or testament, in the territory of the other High Contracting Party, the consular officer
of the State of which the deceased was a national and within
whose district the deceased made his home at the time of death,
shall, so far as the laws of the country permit and pending the
appointment of an administrator and until letters of administration have been granted, be deemed qualified to take charge
of the property left by the decedent for the preservation and
protection of the same. Such consular officer shall have the
right to be appointed as administrator within the discretion of a
tribunal or other agency controlling the administration of estates
provided the laws of the place where the estate is administered
so permit.
Whenever a consular officer accepts the office of administrator of the estate of a deceased countryman, he subjects
himself as such to the jurisdiction of the tribunal or other
agency making the appointment for all necessary purposes to
the same extent as a national of the country where he was
appointed.
By the terms of the standard clause, even if the local law permits
the consul's appointment it is always within the discretion of the
probate court whether he shall be appointed, and under no circumstances does the treaty require the apointment of the consul." 8 As
an act of judicial discretion, the court's refusal to appoint the consul is
nonreviewable.
126

2

9

Appearing first in the 1923 treaty with Germany,' this proBoyd, "Consular Functions in Connection with Decedents' Estates," 47

Iowa L. Rev. 823-24 (1961).
127 Ibid., at 828-42.
128 Jordan, Consul, Repertoire de Droit International § 323 (Lapradelle
&
Niboyet, 1929).
129 Schneider v. Hawkins, 179 Md. 21, 16 A.2d 861 (1940).
120 Treaty with Germany, Dec. 8, 1923, 44 Stat. 2132, 2153-54 (art. 24)

(1927).
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vision was inserted as the consular estates article in every applicable
United States treaty through 1947.11 Some recent treaties have varied
the standard clause to include not only intestate estates but also 'testate
situations where the decedent failed to nominate an executor in his
will. " '- Three of the treaties contain an additional paragraph apparently limiting consular intervention to those estates where the
decedent died intestate without known heirs resident in the receiving
state."'
Since 1947 the United States has entered into only one treaty
specifically authorizing a consul to intervene in the estate of a deceased countryman. In the 1958 treaty with Muscat the standard
format is abandoned. Rather it is provided that:
In the event of the death of a citizen of the sending State,
a consular officer may, within the discretion of the appropriate
judicial authorities and if permissible under local laws:
(a) Take provisional custody of personal property left by
the deceased;
(b) Represent the interest of absent heirs in estates of
deceased persons;
(c) Receive for transmission to his non-resident countrymen money or movable property of all kinds due them from
estates.13 4
131 Treaty with Thailand, Nov. 13, 1937, 53 Stat. 1731, 1738-39 (art. 15)
(1939); Treaty with Finland, Feb. 13, 1934, 49 Stat. 2659, 2678-79 (art. 26)
(1936); Treaty with Poland, June 15, 1931, 48 Stat. 1507, 1528-29 (art. 22)
(1934); Treaty with Latvia, April 20, 1928, 45 Stat. 2641, 2650 (art. 24)
(1929); Treaty with Austria, June 19, 1928, 47 Stat. 1876, 1891-92 (art. 19)
(1933); Treaty with Honduras, Dec. 7, 1927, 45 Stat. 2618, 2635-36 (art. 23)
(1929); Treaty with El Salvador, Feb. 22, 1926, 26 Stat. 2817, 2834-35
(art. 22) (1931); Treaty with Cuba, April 22, 1926, 44 Stat. 2471, 2478
(art. 13) (1927) (immaterial variation in terminology); Treaty with Esthonia,
Dec. 23, 1925, 44 Stat. 2379, 2387-88 (art. 23) (1927); Treaty with Hungary,
June 24, 1924, 44 Stat. 2441, 2458-59 (art. 20) (1927). See also Treaty

with Thailand, Dec. 16, 1920, 42 Stat. 1928, 1932 (art. 14) (1923) (dealing
only with consular right of custody prior to appointment of administrator).
132 Treaties with Philippines,
March 14, 1947, 62 Stat. 1593, 1598-99
(art.
(art.
(art.
(art.

9)
8)
8)
23)

(1949); Treaty with Mexico, Aug. 12, 1942, 57 Stat. 800, 810-11
(1944); Treaty with Liberia, Oct. 7, 1938, 54 Stat. 1751, 1755-56
(1941); Treaty with Norway, June 5, 1928, 47 Stat. 2135, 2153-54
(1933).

133Treaty with Thailand, Nov. 13, 1937, 53 Stat. 1731, 1738-39 (art. 15)
(1939); Treaty with Finland, Feb. 13, 1934, 49 Stat. 2659, 2678-79 (art. 26)
(1936); Treaty with Poland, June 15, 1931, 48 Stat. 1507, 1528-29 (art. 22)
(1934). See Ripa v. Lake Superior Court Room 1, 220 Ind. 436, 441, 43

N.E.2d 871, 873 (1942) & (dictum); In the Matter of Estate of Swistak, 129
N.J. Eq. 138, 140, 18 A.2d 561, 562 (Prerog. Ct. 1941) (dictum).
134

Treaty with Muscat, Dec. 20, 1958, T.I.A.S. No. 4530 (Protocol § 2).
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By a general provision in the 1853 treaty with France, the
United States recognizes the right of a consul to represent his nationals
in decedents' estates in the receiving state."' The treaty authorizes
the consul:
[T]o complain to the authorities of the respective governments,
whether federal or local, judicial or executive, throughout the
extent of their consular district, of any infraction of the treaties
or conventions existing between the United States and France,
or for the purpose of protecting informally the rights and
interests of their countrymen, especially in cases of
absence. .... "I

Clearly, this language does not preclude consular intervention
in litigation involving decedents' estates when French nationals residing in France are heirs and are otherwise represented in the litigation. 11 7 However, in an early case it was stated that under the treaty
the consul does not have the right to appear in the probate proceedings
as a party in his own right but rather as an agent for the interested
French heirs.138
Variants of this French clause were subsequently included in
treaties with Austria, 3' Germany,' Italy," ' and Rumania, ' 2 concluded during the 1870's and with Sweden in 1910.'' Courts construing these treaties have taken the position that the consul has the
See Meyers, U.S. Contemporary Practice Relating to International Law,

54 Am. J. Int'l L. 632, 650-51 (1960). See also ABA, Section of International
and Comparative Law, 1959 Proceedings70-71.
135 The right of consul to protect the interest of his nationals is also set
forth in the Treaty with Columbia, May, 4, 1850, 10 Stat. 900, 902 (art.
3(3)) (1866), where it is provided: "They may, as the natural defenders
of their fellow-countrymen, appear in their name and behalf, whenever so
requested by them, before the respective authorities of the place, in all cases
in which their support may be necessary."
136 Treaty with France, Feb. 23, 1850, 10 Stat. 992, 994 (art. 4) (1866).
137 Cf. Succession of Dufour, 10 La. Ann. 391 (1855) (consul permitted
to intervene in litigation between French heirs residing in France and state
treasurer over application of discriminatory state inheritance tax in violation
of treaty provision). But see note 153 infra and accompanying text.
138 Ferrie v. Public Administrator, 3 Brad. 249, 265 (N.Y. Surr. Ct. 1855)
(dictum).
139 July 11, 1870, 17 Stat. 821, 825 (art. 8) (1873).
140 Dec. 11, 1871, 17 Stat. 921, 925 (art. 8) (1883).
Note also article 10 discussed in note 155 infra and accompanying text.
141 May 8, 1878, 20 Stat. 725, 728 (art. 8) (1878).
142 June 5, 1881, 23 Stat. 711,713 (art. 9) (1885).
Note also article 15 discussed in note 155 infra and accompanying text.
143 June 1, 1910, 37 Stat. 1479, 1483 (art. 9) (1913).
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right to commence and appear in proceedings relating to estates in
which nonresident sending state nationals have an interest, and
the nationality of the decedent is immaterial."' To exercise this right
on their behalf the consul need not secure the express authorization of
his nationals."1 Pursuant to this treaty grant the consul has been permitted to commence death actions,14 ' appeal in probate proceedings,' 7
bring an action to remove the estate representative,' contest a will,149
and receive net assets for distribution to estate beneficiaries in the
sending state.'' Where the consul appears on behalf of minor beneficiaries, it is not thereafter necessary for the probate court to appoint
a special guardian for the minor.'' The treaty does not, however,
144The
General McPherson, 100 Fed. 860 (N.D. Wash. 1900); cf. In the
Matter of Estate of Houston, 145 Misc. 417, 261 N.Y. Supp. 317 (Surr. Ct.
1932) (trust). Contra, In the Matter of Estate of Tripodi, 137 Misc. 738,
245 N.Y. Supp. 85 (Surr. Ct. 1930) (consular right denied where decedent
was national of receiving state). This case was later criticized in principle
by the surrogate in In the Matter of Estate of Bernabeo, 152 Misc. 237, 273
N.Y. Supp. 879 (Surr. Ct. 1934), although he also relied upon article 25 of

the 1923 Treaty with Germany in deciding the case. Bernabeo was in turn

criticized in In the Matter of Estate of Di Roberto, 153 Misc. 222, 275
N.Y. Supp. 443 (Surr. Ct. 1934).
145 In re Carizzo's Estate, 28 Misc. 2d 943, 211 N.Y.S.2d 475 (Surr. Ct.
1961); Ljubich v. Western Cooperage Co., 93 Ore. 633, 184 Pac. 551
(1919); cf. In the Matter of Estate of Houston, supra note 144.
'"6Ljubich v. Western Cooperage Co., supra note 145.
147 Austro-Hungarian Consul v. Westphal, 120 Minn. 122, 139 N.W. 300
(1912). See also DeLaurentis's Estate, 323 Pa. 70, 186 AtI. 359 (1936)
(by implication).
148 In re Szabo's Estate, 143 N.Y. Supp. 678 (Surr. Ct. 1912).
1" In the Matter of Ericson, 200 Misc. 216, 105 N.Y.S.2d 236 (Surr.
Ct. 1951).
150 In re Carizzo's Estate, 28 Misc. 2d 943, 211 N.Y.S.2d 475 (Surr. Ct.
1961) (incompetent beneficiary); Matter of White, 100 Misc. 393, 166
N.Y. Supp. 712 (Surr. Ct. 1917) (for a discussion of case, see note 216 infra);
Matter of Estate of Tartaglio, 12 Misc. 245, 33 N.Y. Supp. 1121 (Surr. Ct.
1895) (minority of beneficiaries does not affect consul's power); In re
Cernyar's Estate, (Pa. Orphans' Ct. 1911), Ludwig 63, where consul was
required to file in receiving state probate court a receipt from either the
beneficiaries or from the sending state court authorized to distribute the shares
to the beneficiaries. Court in referring to the treaty with Austria-Hungary
did not specifically cite article 8. Cf. In the Matter of Estate of Houston,
145 Misc. 417, 261 N.Y. Supp. 317 (Surr. Ct. 1932).
"' Matter of Bristow, 63 Misc. 637, 118 N.Y. Supp. 686 (Surr. Ct. 1909);
In the Matter of Estate of Houston, supra note 150. See also note 168 infra;
consul can also represent an incompetent nonresident national. In re Carizzo's
Estate, supra note 150.
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require the appointment of the consul as the estate representative. 112
One court which described the consul as an attorney-in-fact for his
nationals assumed that these nationals could displace the consul
as their representative at any time by giving a power of attorney to
another person."'
As has been indicated, the French clause and its variants are
generally phrased and are not by their terms directed to the problems
of estates alone. Nevertheless, courts have quite properly applied these
clauses to estate situations. Since 1878, however, the American treaty
pattern has been to include clauses specifically relating to consular
intervention in estates on behalf of interested sending state nationals.
This specific approach has passed through three stages.
1878-1901
Consuls-General, Consuls, Vice-Consuls and Consular Agents
shall have the right to appear, personally or by delegate, in
all proceedings on behalf of the absent or minor heirs, or creditors until they are duly represented. ''
This type of clause appears in a number of United States treaties
entered into from 1871 to 1901 .," Notwithstanding the use of the term
.2The General McPherson, 100 Fed. 860, 864 (N.D. Wash. 1900)
(dictum); In re Estate of Bagnola, 178 Iowa 757, 764, 154 N.W. 461, 464
(1915) (dictum).
153

Ljubich v. Western Cooperage Co., 93 Ore. 633, 643, 184 Pac. 551,

554 (1919)

(dictum). Cf. In the Matter of Estate of Houston, 145 Misc.

417, 424, 262 N.Y. Supp. 317, 324 (Surr. Ct. 1932) (dictum). But see note
137 supra.

54Treaty with Belgium, March 9, 1880, 21 Stat. 776, 783 (art. 15) (1881).
That portion of the treaty quoted was preceded by the following paragraph

also contained in article 15:

"In case of the death of any citizen of the United States in

Belgium, or of a citizen of Belgium in the United States, without

having any known heirs or testamentary executor by him appointed,
the competent local authorities shall give information of the circumstance to the consuls or consular agents of the nation to which the
deceased belongs, in order that the necessary information may be
immediately forwarded to the parties interested."
155Treaty with Guatemala, Aug. 27, 1901, 32 Stat. 1944, 1945-46 (art. 3)
(1903) ("on behalf of the absent heirs or creditors"); Treaty with Great
Britain, March 2, 1899, 31 Stat. 1939, 1940 (art. 3) (1901) ("on behalf
of the absent heirs or creditors"); Treaty with Yugoslavia, Oct. 2, 1881, 22
Stat. 968, 970 (art. 11) (1833); Treaty with Roumania, June 5, 1881, 23
Stat. 711, 715 (art. 15) (1885) (see note 142 supra); Treaty with the
Netherlands, 21 Stat. 662, 671 (art. 15) (1878); Treaty with Germany, Dec.
11, 1871, 17 Stat. 921, 926-27 (art. 10) (1873) ("on behalf of the absent
heirs or creditors") (see note 140 supra).
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"heirs," the clause applies to testate as well as intestate estates 1. comprised of both personal and real property. - Since the clause does
not expressly refer to the estates of nationals of the sending state, a
consul can appear on behalf of sending state nationals regardless of
the nationality of the deceased.'
The right of appearance granted
the consul does not require his appointment as the estate representative ...nor does it permit him to participate with the estate
representative in discharging the routine duties of estate administration. ' Of course, the consul is entitled to represent his interested
nationals in proceedings for the allowance of the estate representative's accounts, " ' for the determination of distributive shares,' 6 - and for
the determination of heirship.'' In addition, the consul can receive
assets for transmission to the sending state beneficiaries,' and he can
institute a death action on behalf of a sending state national.",
By its terms the clause only permits the consul to appear on
6In re Arbulich's Estate, 248 P.2d 179 (1st Dist. 1952), rev'd on other
grounds, 41 Cal. 2d 86, 257 P.2d 433 (1953), cert. denied, 346 U.S. 897
(1953); Succession of Rabasse, 47 La. Ann. 1454, 17 So. 867 (1895); In the
Matter of Estate of Gruner, 149 Misc. 341, 267 N.Y. Supp. 341 (Surr. Ct.
1933); In the Matter of Estate of Reiss, 138 Misc. 845, 248 N.Y. Supp. 169
(Surr. Ct. 1931).
157 In re Arbulich's Estate, supra note 156.
11 In re Arbulich's Estate, supra note 156. Cf. In the Matter of Estate of
Houston, 145 Misc. 417, 261 N.Y. Supp. 317 (Surr. Ct. 1932) (trust).
Contra, In the Matter of Tripodis, 137 Misc. 738, 245 N.Y. Supp. 85 (Surr.
Ct. 1930).
1519Estate of Bourquin, 84 Colo. 275, 269 Pac. 903 (1928). It is unclear
whether court relied upon the representation paragraph of article 3 of the
Treaty with Great Britain or the notice provision.
160 In the Matter of Estate of Spanier, 148 Misc. 879, 266 N.Y. Supp.
541 (Surr. Ct. 1933). The court took the position that the consul's representative had no authority to intervene in the sale of the estate business
or the compromise of a claim against the estate.
161 Ibid.
162 Blaga's Estate,
12 Pa. D. & C. 222, 21 North County 382 (Orphans'
Ct. 1928).
163In

re Arbulich's Estate, 248 P.2d 179 (1st Dist. 1952), rev'd on other

grounds, 41 Cal. 2d 86, 257 P.2d 433 (1953), cert. denied, 346 U.S. 897
(1953).

164 Ljubich v. Western Cooperage Co., 93 Ore. 633, 184 Pac. 551 (1919);
In the Matter of Estate of Simon, 20 N.J.Super. 375, 377, 90 A.2d 70, 71
(Super. Ct. 1952) (dictum) (treaty authorizes but does not require distribution to consul); ci. In the Matter of Estate of Houston, 145 Misc. 417, 261
N.Y. Supp. 317 (Surr. Ct. 1932) (trust). But see In re Arbulich's Estate,
supra note 156, at 193 (dictum) (court position based on general principles
of international law rather than treaty provision).

165

Ljubich v. Western Cooperage Co., supra note 164.
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behalf of the absent or minor heirs and creditors until they are represented. Thus the consul's authority is terminated when the beneficiaries select other representation.'
It is unclear, however, whether
a representative appointed by the court supersedes the consul. In a
Louisiana case the court took the position that the probate court was
precluded from appointing an attorney to represent absent heirs in
place of the consul." 7 A New York surrogate held that the prior
appointment by the court of a special guardian for minor beneficiaries
residing in the sending state deprived the consul of his right to appear
on their behalf.1"I
1923-1947
A consular officer of either High Contracting Party may
in behalf of his nonresident countrymen receipt for their distributive shares derived from estates in process of probate or
accruing under the provisions of so-called Workmen's Compensation Laws or other like statutes provided he remit any funds
so received through the appropriate agencies of his Government to the proper distributees, and provided further that he
furnish to the authority or agency making distribution through
him reasonable evidence of such remission.""
Some fourteen American treaties 170 have contained this clause
186In the Matter of Estate of Reiss, 138 Misc. 845, 248 N.Y. Supp. 169
(Surr. Ct. 1931). See also In the Matter of Estate of Spanier, 148 Misc.
879, 266 N.Y. Supp. 541 (Surr. Ct. 1933). The beneficiaries can, of course,
select the consul as their representative by executing a power of attorney in
his favor. In re Spoya's Estate, 129 Mont. 83, 282 P.2d 452 (1955) (no
reference to treaty); In the Matter of Estate of Spanier, supra at 882, 266
N.Y. Supp. at 544-45.
167 Succession of Rabasse, 47 La. Ann. 1454, 17 So. 867 (1895).
168 In Matter of Estate of Gruner, 149 Misc. 341, 267 N. Y. Supp. 388 (Surr.
Ct. 1933). See also note 151 supra.
169 Treaty with Germany, Dec. 8, 1923, 44 Stat. 2132, 2154 (art. 25)

(1927).

170 Treaty with the Philippines, March 14, 1947, 62 Stat. 1593, 1599 (art.
10) (1949); Treaty with Mexico, Aug. 12, 1942, 57 Stat. 800, 821 (art. 9)
(1944); Treaty with Liberia, Oct. 7, 1938, 54 Stat. 1751, 1756 (art. 9)
(1941); Treaty with Finland, Feb. 13, 1934, 49 Stat. 2659, 2681 (art. 29)
(1936); Treaty with Poland, June 15, 1931, 48 Stat. 1507, 1530 (art. 23)
(1934); Treaty with Austria, June 19, 1928, 47 Stat. 1876, 1892 (art. 20)
(1933); Treaty with Norway, June 5, 1928, 47 Stat. 2135, 2155 (art. 24)
(1933); Treaty with Latvia, April 20, 1928, 45 Stat. 2641, 2650 (art. 25)
(1929); Treaty with Honduras, Dec. 7, 1927, 45 Stat. 2618, 2636 (art. 24)
(1929); Treaty with Cuba, April 22, 1926, 44 Stat. 2471, 2478-79 (art. 14)
(1927); Treaty with Salvador, Feb. 22, 1926, 46 Stat. 2817, 2835 (art. 23)
(1931); Treaty with Esthonia, Dec. 23, 1925, 44 Stat. 2379, 2388 (art. 24)
(1927); Treaty with Hungary, June 24, 1925, 44 Stat. 2441, 2459 (art. 21)

(1927).
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along with a companion clause authorizing the consul to address
the proper local authorities "for the purpose of protecting their
countrymen in the enjoyment of their rights accruing by treaty or
otherwise." "' The only litigation, however, has involved the clause
containing the consular power to receipt for distributive shares.
Again under this clause the consul's prerogatives are not limited
to the estates of deceased nationals, and he is permitted to act where
the decedent was a national of the receiving state. 7' Although the
consul does not have the right to be appointed estate representative,' 3
the consul can proceed to compel payment of the distributive shares
by petitioning for an accounting by the estate representative.' 4 NeverArticle 21 of Treaty with Germany provides in part as follows:
"Consular officers, nationals of the State by which they are appointed,
may, within their respective consular districts, address the authorities, National, State, Provincial or Municipal for the purpose of protecting their countrymen in the enjoyment of their rights accruing by
treaty or otherwise. Complaint may be made for the infraction of
their rights. ... " Dec. 8, 1923, 44 Stat. 2132, 2151 (1927).
See also Treaty with the Philippines, March 14, 1947, 62 Stat. 1593, 1597
(art. 7) (1949); Treaty with Mexico, Aug. 12, 1942, 57 Stat. 800, 808 (art. 6)
(1944); Treaty with Liberia, Oct. 7, 1938, 54 Stat. 1751, 1754 (art. 6)
(1941); Treaty with Finland, Feb. 13, 1934, 49 Stat. 2659, 2676 (art. 23)
(1936); Treaty with Poland, June 15, 1931, 48 Stat. 1507, 1526-27 (art.
20); Treaty with Austria, June 19, 1928, 47 Stat. 1876, 1890 (art. 17) (1933);
Treaty with Norway, June 5, 1928, 47 Stat. 2135, 2151 (art. 20) (1933);
Treaty with Latvia, April 20, 1928, 45 Stat. 2641, 2649 (art. 21) (1929);
Treaty with Honduras, Dec. 7, 1927, 45 Stat. 2618, 2633 (art. 20) (1929);
Treaty with Cuba, April 22, 1926, 44 Stat. 2471, 2475-76 (art. 10) (1927);
Treaty with Salvador, Feb. 22, 1926, 46 Stat. 2817, 2831-32 (art. 19) (1931);
Treaty with Esthonia, Dec. 23, 1925, 44 Stat. 2379, 2386 (art. 20) (1927);
Treaty with Hungary, June 24, 1925, 44 Stat. 2441, 2457 (art. 18) (1927).
172 See In the Matter of Estate of Bernabeo, 152 Misc. 237, 273 N.Y. Supp.
879 (Surr. Ct. 1934). But see Uberti's Estate, 25 Pa. D. & C. 112, 51 Montgomery County 256 (Orphans' Ct. 1935) (semble).
173 In the Matter of Estate of Di Roberto, 153 Misc. 222, 275 N.Y. Supp.
443 (Surr. Ct. 1934) (semble).
174 In the Matter of Estate of Bernabeo, 152 Misc. 237, 273 N.Y. Supp.
879 (Surr. Ct. 1934). In the Matter of Estate of Corigliano, 9 Misc. 2d 847,
165 N.Y.S.2d 239 (Surr. Ct. 1957), and Gebert's Estate, 29 Northampton
County 142 (Pa. Orphans' Ct. 1943) (semble), the courts held that the
consuls were entitled to receive share on behalf of the beneficiaries. Contra,
In the Matter of Estate of Simon, 20 N.J. Super. 375, 377, 90 A.2d 70, 71
(Super Ct. 1952) (dictum) (treaty authorized but did not require distribution
to consul).
Shares will not be distributed to the consul until the distributees have
been identified. Zaranco Estate, 74 Pa. D. & C. 462 (Orphans' Ct. 1950);
Feodor's Estate, 53 Pa. D. & C. 95 (Orphans' Ct. 1945).
171
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theless, it has been held that this treaty provision does not prohibit
a receiving state statute directing the deposit of a distributive share
with a local official for the benefit of a distributee where it appears
that the distributee will not receive the benefit of the property if
distribution through the consul were attempted at the time the estate
is closed." 5

Inasmuch as the receipt clause fails to mention specifically
consular intercession in estate administration, an attempt was made to
clarify the consul's functions by reintroducing an altered version of
the treaty clause utilized between 1878 and 1901.176 Thus, most of
the American treaties entered into from 1928 to 1947 provide not
only for consular receipt of distributive shares but also stipulate that:
A consular officer of either High Contracting Party shall,
within his district, have the right to appear personally or by
delegate in all matters concerning the administration and distribution of the estate of a deceased person under the jurisdiction of the local authorities for all such heirs or legatees in said
estate, either minors or adults, as may be nonresidents and
nationals of the country represented by the said consular officer
with the same effect as if he held their power of attorney to
represent them unless such heirs or legatees themselves have
appeared either in person or by duly authorized representative.'

This additional clause explicitly grants the consul the right to
appear for his nonresident countrymen who are beneficiaries of an
estate being administered in the receiving state regardless of decedent's
nationality.'
As in the case of earlier treaties, this right of appearAs to whether consul can be made subject to jurisdiction of the court
making distribution through him, see Puente, "Consular Protection of the
Estates of Deceased Nationals," 23 Ill. L. Rev. 635, 649 (1929).
175 See notes 207-16 infra and accompanying text.
176 See notes 154-68 supra and accompanying text.
177 Treaty with Poland, June 15, 1931, 48 Stat. 1507, 1530 (art. 24) (1934).
See also Treaty with Liberia, Oct. 7, 1938, 54 Stat. 1751, 1756 (art. 9) (1941);
Treaty with Norway, June 5, 1928, 47 Stat. 2135, 2154-55 (art. 24) (1933)
("mandate" used instead of "power of attorney").
The phrase "with the same effect as if he held their power of attorney"
was deleted from the treaty clause in Treaty with the Philippines, March 14,
1947, 62 Stat. 1593, 1599 (art. 10) (1949); Treaty with Mexico, Aug. 12,
1942,
57 Stat. 800, 811-12 (art. 9) (1944).
78
1
Lachowicz v. Lechowicz, 181 Md. 478, 30 A.2d 793 (1943); In the
Matter of Zalewski, 292 N.Y. 332, 55 N.E.2d 184 (1944); 44 Colum. L. Rev.
752. But see Uberti's Estate, 25 Pa. D. & C. 112, 51 Montgomery County
256 (Orphans' Ct. 1935). See also note 172 supra.
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ance does not entitle the consul to appointment as the estate representative. 7 Yet the right to appear has been broadly construed. For
example, a consul has been permitted to elect between the testate and
statutory share on behalf of a surviving spouse without the authorization of the spouse. 8 '
However, in a recent Illinois case ...it was held that a consul
did not have the power to make an election for the surviving spouse
to take against the will. The view of the court was that in the absence
of a specific treaty provision a consul is not the personal agent of his
national.
Also the consul can commence an accounting proceeding where
the representative fails to settle the estate within a reasonable time; 182
he can petition for the sale of realty to distribute the estate,' and he
can represent his absent nationals in a proceeding to determine heirship. 84 The fees of attorneys selected by the consul to represent
sending state beneficiaries in the estate proceeding are a proper
cost of administration. 8 ' Of course, these treaty prerogatives are
terminated as soon as the nonresident sending state nationals appear
in person or by their duly authorized representatives."'
3. Current Treaty Practice
In 1961 the American Bar Association and the Department of
State agreed upon an "estates article" to be included in future con179 Ripa v. Lake Superior Court Room 1, 220 Ind. 436, 43 N.E.2d 871
(1942).
1 In the Matter of Zalewski, 292 N.Y. 332, 55 N.E.2d 184 (1944); 44
Column. L. Rev. 752.

See also Arenson, "International Procedural Problems in the Administration of
Estates and Trusts," A.B.A., Section of International and Comparative Law,
1959 Proceedings 60-62.
18 In re Klekunas' Estate, 56 Ill. App.2d 70, 205 N.E.2d 497 (1965).

See

also, comment, 68 W. Va. L. Rev. 182 (1966).
182 In the Matter of Estate of Katz, 152 Misc. 757, 274 N.Y. Supp. 202
(Surr. Ct. 1934). As to the consular right to petition for an accounting, see In
the Matter of Estate of Flaum, 180 Misc. 1025, 42 N.Y.S.2d 539 (Surr. Ct.
1943).
113 In the matter of Skewrys, 181 Misc. 479, 46 N.Y.S.2d 942 (Surr. Ct.
1944).
184 Lachowicz v. Lechowicz, 181 Md. 478, 30 A.2d 793 (1943).
185 In re Schurz's Estate, 28 N.Y.S.2d 165 (Surr. Ct. 1941); Gebert's Estate,
29 Northampton County 142 (Pa. Orphans' Ct. 1943).
11" In the Matter of Zalewski, 292 N.Y. 332, 338-39, 55 N.E.2d 184, 187
(1944) (dictum); In the Matter of Estate of Flaum, 180 Misc. 1025, 1027, 42
N.Y.S.2d 539, 540 (Surr. Ct. 1943) (dictum); In re Schurz's Estate, supra note
185, at 166 (dictum); cf. In the Matter of Estate of Kolodziej, 153 Misc. 115,
274 N.Y. Supp. 486 (Surr. Ct. 1934).
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sular conventions. The estates article as approved
as follows:

187

reads in part

(2) A consular officer of the sending state may, within
the discretion of the appropriate judicial authorities and if
permissible under the then-existing applicable local law in the
receiving state:
(a) take provisional custody of the personal property left
by a deceased national of the sending state, provided that the
decedent shall leave in the receiving state no heir or testamentary executor appointed by the decedent to take care of his
personal estate; provided that such provisional custody shall
cease upon the appointment of an administrator;
(b) administer the estate of a deceased national of the
sending state who is not a resident of the receiving state at
the time of his death, who leaves no testamentary executor,
and who leaves in the receiving state no heir, provided that if
authorized to administer the estate, the consular officer shall
relinquish such administration upon the appointment of another
administrator;
(c) represent the interests of a national of the sending
state in an estate in the receiving state, provided that such
national is not a resident of the receiving state, unless or until
such national is otherwise represented.
(3) Unless prohibited by law, a consular officer may,
within the discretion of the court, agency, or person making
distribution, receive for transmission to a national of the sending
state who is not a resident of the receiving state, any money
or property to which such national is entitled as a consequence
of the death of another person, including shares in an estate,
payments made pursuant to workmen's compensation laws or
similar laws, and proceeds of life insurance policies. The court,
agency, or person making distribution may require that a consular officer comply with conditions laid down with regard to
(a) presenting a power of attorney or other authorization from
such nonresident national, (b) furnishing reasonable evidence
of the receipt of such money or property by such national, and
(c) returning the money or property in the event he is unable
to furnish such evidence.
The final two paragraphs of the article stipulate that whenever the
consul exercises any of these powers he shall be subject to the laws
of the receiving state and to the jurisdiction of its judicial and administrative authorities as if he were a national of the receiving state and
187 47 A.B.A.J. 1041-42 (1961); A.B.A. Section of International and Comparative Law, 1961 Proceedings 81.
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furthermore that the article does not authorize the consul to act
as an attorney at law. 8
The approach to consular estate functions is traditional. Once
again the consul is accorded the qualified right to be appointed representative of the estate of a sending state national "" and to represent
sending state nationals in local estate proceedings. ' 9 This model
estate clause has been incorporated in recent United States treaties. 1 1
B. State Statutes
Notwithstanding the United States policy of subordinating consular treaty authority to receiving state law, the consul's role in American probate proceedings has been the subject of little specific statutory treatment. Those few state statutes which do deal with the
subject can be divided into two categories. The first type relates
to the appointment of the consul as the estate representative in the
local probate proceedings. The second type pertains to the consular
right to receive distributive shares on behalf of sending state nationals.
1. Right of Appointment
In enumerating the classes of individuals entitled to appointment
as the administrator of an intestate estate, the statutes of Minnesota and
Oregon expressly refer to consuls.1"2 The surviving spouse and next
188 "(4) Whenever a consular officer shall perform the functions referred to
in paragraphs (2) and (3) of this Article, he shall be subject, with respect to
the exercise of such functions, to the laws then in force in the receiving state
and to the jurisdiction of the judicial and administrative authorities of the
receiving state in the same manner and to the same extent as a national of the
receiving state. (5) Nothing herein shall authorize a consular officer to act
as an attorney-at-law." Ibid.
There is no justification for a consul assuming the function of an attorneyat-law. See 5 Jordan, Consul, op. cit. supra note 128 § 293.
"8"See Boyd, "Constitutional, Treaty, and Statutory Requirements of Probate
Notice to Consuls and Aliens," 47 Iowa L. Rev. 29, 44-52 (1961).
190 Ibid., at 52-75.
191 Consular Convention with Japan, March 22, 1963, 15 U.S.T. & O.I.A.
768, 798-99 (art. 18, 3), T.I.A.S. 5602; Consular Convention with Korea,
Jan. 8, 1963, 14 U.S.T. & O.I.A. 1637, 1642 (art. 6, 3), T.I.A.S. 5469; Consular Convention with France, Jan. 7, 1968, T.I.A.S. 6389 (art. 31).
192 Minn. Stat. § 525.28 (1961); Ore. Rev. Stat. § 115.310 (1967).
While
the Oregon statute provides for the appointment of the members of the preferred
classes as administrator, the Minnesota statute also provides for the appointment of the nominee of preferred class members.
According creditors precedence over consuls has been criticized as failure to
protect adequately the rights of interested nationals of the sending state. Coudert,
"Rights of Consular Officers to Letters of Administration Under Treaties With
Foreign Nations," 13 Colum. L. Rev. 181, 201 (1913).
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of kin are accorded first preference under both statutes. Oregon
grants second preference to the decedent's principal creditors and
with respect to the third preference provides:
If the intestate at the time of his death was a citizen or subject
of a foreign country, or his or her heirs at law are all
citizens or residents of such foreign country, in that event to
the consul, vice consul, consular agent or other representative
of such foreign country resident in the State of Oregon. 1 1 3
Unlike the Oregon statute, the Minnesota provision prefers consuls over creditors by stipulating that:
If the decedent was born in any foreign country or left
heirs in any foreign country, and the surviving spouse or next
of kin do not file a petition therefor within 30 days after his
death, administration may be granted to the consul or other
representative of such country, if he resides in this state and has
filed a copy of his appointment with the secretary of state, or
to the nominee or nominees of such consul or representative.14
It has never been conclusively determined whether these two
statutes are mandatory so that the probate court is required to appoint
the consul as administrator in the absence of members of a preferred
class. Although the Minnesota provision states that "administration
may be granted to the consul," the supreme court of that state in
construing a prior version of the same statute which also utilized
the word may indicate that the probate court had no discretion and
was obliged to appoint the consul as administrator. 9 ' The language
used in the Oregon statute, however, is clearly mandatory. 9 6
113 Ore. Rev. Stat. § 115.310 (1967).

114 Minn. Stat. § 525.28 (1961).
195 Austro-Hungarian Consul v. Westphal, 120 Minn. 122, 130-35, 139 N.W.
300, 303-05 (1912) (dictum) (consul must reside in Minnesota to be entitled
to preference). Subsequently the statute was amended to provide:
"If the decedent was a native of any foreign country and the
surviving spouse and next of kin neglect for thirty days after his death
to apply for administration, the same may be granted to the consul or
other representative of the country of which the decedent was a native,
residing in this state, who has filed a copy of his appointment with the
secretary of state, or to such person as he may select, if suitable and
competent to discharge the trust. But the court in any case arising
under this subdivision shall have the discretion to appoint one or more
creditors, or other persons interested, or to appoint any suitable or
competent person interested in the estate by purchase or otherwise."
Minn. Gen. Stat. § 8772 (1923).
In Oken v. Johnson, 160 Minn. 217, 199 N.W. 910 (1924), the court held that
this amendment eliminated the mandatory feature of the provision and made
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While the statutes of numerous other states also set forth the
classes of persons entitled to administer an intestate estate, consuls
are not specifically mentioned." 7 Some of these statutes grant preferences to certain defined classes and conclude with a general provision
authorizing the court to appoint any competent person where the
conditions of priority have not been fulfilled by anyone. 90 In several
of these states aliens, nonresidents, and their nominees are not generally
qualified to be appointed as administrators. 99 Nevertheless, alien
consuls 200 are rendered eligible to serve by virtue of the traditional
American treaty clause which provides for the appointment of the
consul to administer the estates of deceased nationals of the sending
state.2 " ' Even though this treaty right of appointment is explicitly
subordinated to the local law, the treaty at least makes the consul
the appointment of the consul discretionary with the probate court. As indicated
in the text this amendment was later repealed thus reviving the importance of
the Westphal case. The Oken case is additionally significant because it also held
that the preference was not applicable to the estate of a naturalized United States
citizen. This holding has been nullified by the present terms of the statute which
grant the consul preference where "decedent was born in any foreign country"
regardless of the fact decedent was a naturalized American citizen and his heirs
are also American citizens. For the same reason In the Matter of Estate of
Person, 146 Minn. 230, 178 N.W. 738 (1920), is no longer binding.
See also Castigliano v. Great No. Ry., 129 Minn. 279, 152 N.W. 413 (1915)
(consul appointed special administrator in ancillary proceeding).
199 It appears that the Oregon order of appointment is mandatory and that
a person within the first three classes is entitled to appointment if there is no
member of a prior class. In the Matter of Estate of MacMullen, 117 Ore. 505,
243 Pac. 89 (1926); In re Estate of Roedler, 110 Ore. 147, 151-53, 222 Pac.
301, 302-03 (1924) (dictum); Franciscovich v. Walton, 77 Ore. 36, 41, 150
Pac. 261, 262-63 (1915) (dictum).
197 See Atkinson, Wills 606-11 (2d ed. 1953); Ladd & Boyd, op. cit. supra
note 108 at 5, 9 (1957).

118E.g., Cal. Prob. Code § 422 (West 1955) ("any person legally competent"); N.J. Rev. Stat. § 3A:6-4 (1951) ("proper person" "fit person"); N.Y.
Surr. Ct. Act § 118 ("any other person"); Ohio Rev. Code Ann. § 2113.05
(Page 1954) ("suitable person who is a resident of the county"); Wash. Rev.
Code § 11.28.120 (1953) ("any suitable person"). See also D.C. Code Ann.
§ 20-216 (1961) ("it may be granted at the discretion of the court"); Model
Probate Code § 96 (Simes 1946) ("any other qualified person").

19)
See Boyd, "Consular Functions in Connection With Decedents' Estates,"
200 A consul who is a national and resident of the receiving state would be

47 Iowa L. Rev. 823, 854-55 (1962).

a competent person without relying upon a treaty.
201 See In re Estate of Sinovcic, 80 N.J. Eq. 260, 86 Atl. 917 (Orphans'
Ct.
1912); Matter of Estate of Logiorato, 34 Misc. 31, 69 N.Y. Supp. 507 (Surr.
Ct. 1901) (court appeared to rely on 1853 Treaty with Argentina); In the
Matter of Estate of Conde, 144 Misc. 357, 358-59, 259 N.Y. Supp. 129, 130-31
(Surr. Ct. 1932) (dictum) (court relied on 1920 Treaty with Spain).
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a competent person within the meaning of the state statute notwithstanding the fact that he is an alien or considered a resident of the
sending state.112 Thus, under circumstances where it is not necessary
to appoint a member of a preferred class, the probate court in appointing any competent person has the discretion of appointing an
alien consul. 0 2
202 A consul residing within the state is a resident of the state. In the Matter
of Estate of Servas, 169 Cal. 240, 249-50, 146 Pac. 651, 655 (1915) (dictum);
Austro-Hungarian Consul v. Westphal, 120 Minn. 122, 135, 139 N.W. 300, 305
(1912) (dictum). Contra, In re Estate of Balbo, 16 Ohio N.P. (n.s.) 9, 19-20
(P. Ct. 1914) (dictum), where court stated a consul who is a sending state
national is deemed a resident of the sending state in the absence of a contrary
statutory or treaty provision.
A problem also arises where the consul is located in one of the United States
other than the state of probate. In New Jersey a consul residing in New York
and the nominee of such a consul have been appointed administrator. Seaboard
Trust Co. v. Topken, 130 N.J. Eq. 46, 20 A.2d 709 (Ch. 1941) (nominee
apparently a resident of New Jersey); In re Tenneson's Estate, 18 N.J. Misc.
245, 12 A.2d 363 (Orphans' Ct. 1940); In re Sinovicic's Estate, 80 N.J. Eq.
260, 86 At. 917 (1912) (consul).
203 California: Estate of Servas, supra note 202, at 249-50, 146 Pac. at 655
(dictum) (public administrator appointed); cf. In re Holmberg's Estate, 193
Fed. 260 (N.D. Cal. 1912).
New Jersey: Seaboard Trust Co. v. Topken, 130 N.J. Eq. 46, 20 A.2d 709
(Ch. 1941); In the Matter of Estate of Swistak, 129 N.J. Eq. 138, 18 A.2d 561
(Prerog. Ct. 1941) (semble) (consul appointed instead of creditor); In re
Gurrieri's Estate (N.J. Orphans' Ct. 1912); Ludwig 35; Simoni v. D'Ippolito,
8 N.J. 271, 276-78, 84 A.2d 708, 710-11 (1951) (dictum), cert. denied, 343
U.S. 928 (1952) (heirs nationals of sending state but unclear as to decedent's
nationality); In re Tenneson's Estate, 18 N.J. Misc. 245, 246-47, 12 A.2d 363,
364 (Orphans' Ct. 1940) (dictum).
New York: In the Matter of Estate of Fabio, 134 Misc. 158, 235 N.Y. Supp.
703 (Surr. Ct. 1929) (consul appointed instead of creditor); In the Matter of
Estate of Fiumara, 127 Misc. 794, 217 N.Y. Supp. 698 (Surr. Ct. 1925) (heirs
nationals of sending state but unclear whether decedent national of sending
state); In the Matter of Estate of Logiorato, 34 Misc. 31, 69 N.Y. Supp. 507
(Surr. Ct. 1901); In the Matter of Estate of Conde, 144 Misc. 357, 358-59, 259
N.Y. Supp. 129, 130-31 (Surr. Ct. 1932) (dictum) (public administrator
appointed); In the Matter of Estate of Pandolfo, 133 Misc. 582, 583-84, 233
N.Y. Supp. 317, 318 (Surr. Ct. 1929) (dictum); In the Matter of Estate of
Fuch, 126 Misc. 90-91, 213 N.Y. Supp. 431, 432 (Surr. Ct. 1925) (dictum)
(public administrator appointed but unclear whether decedent was national
of sending state and court did not refer to any treaty).
Ohio: In re Estate of Costanzo, 15 Ohio N.P. (n.s.) 225 (P. Ct. 1912);
Pagano v. Cerri, 93 Ohio St. 345, 358, 112 N.E. 1037, 1040-41 (1916)
(dictum); In re Estate of Balbo, 16 Ohio N.P. (n.s.) 9, 19-21 (P. Ct. 1914)
(dictum); In re Estate of Todarello, 15 Ohio N.P. (n.s.) 593, 597-98 (P. Ct.
1913) (dictum); In re Estate of Andreano, 15 Ohio N.P. (n.s.) 231, 232-33
(P. Ct. 1912) (dictum) (construed prior version of applicable Ohio statute
providing for appointment of such "residents of this state . . . as it deems fit").
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2. Right to Receive Distributive Shares
A number of state statutes affect the right of a consul to receive
distributive shares of estates on behalf of sending state nationals.
Although the bulk of these statutes restrict the consular right of
receipt, statutes in Alabama and Minnesota affirmatively provide for
payment of distributive shares to the consul for transmission to their
interested nationals. The Alabama statute directs that the distributive
shares be paid to the consul if the beneficiaries are residents and
subjects of the sending state and if they are not represented by their
own counsel.2 -14 The Minnesota statute differs materially only in the
fact that the estate representative is simply authorized but not required to pay such shares to the consul..20 5 Both statutes apply to
testate as well as intestate estates.
Those statutes which restrict the payment of distributive shares
are commonly referred to as "Iron Curtain" statutes. 2° 1 Although the
first of these statutes was enacted in New York in 1939 207 the impetus
for most other states to adopt similar legislation has come since
World War II as a result of the confiscatory policies of the communist
governments of Eastern Europe. These statutes are not specifically
directed at consuls but rather are drafted to allow a probate court
to refrain generally from distributing estate shares to persons residing
Washington: In the Matter of Estate of Chaousis, 139 Wash. 479, 482-83,
247 Pac. 732, 734 (1926) (dictum).
District of Columbia: Diamantopoulos v. Glekas, 11 F.2d 200 (D.C. Cir.
1926) (semble).
204 Ala. Code tit. 7, § 347 (1958).
205 Minn. Stat. § 525.484 (1961).

The term "license" as used in the statute means "exequatur." [19441 Minn.
Ops. Att'y Gen. 349 E.
206

As to the constitutionality of these statutes see Boyd, "The Invalidity of

State Statutes Governing the Share of Nonresident Aliens in Decedents' Estates,"
51 Geo. L. J. 470 (1963).
207 13B Gilbert-Bliss, Surr. Ct. Ann. 155 (ed. notes) (1953).
The following
statement appears in the revision notes to N.Y. Surr. Ct. Act § 269:
This amendment is proposed by the Executive Committee of the

Surrogates' Association of the State of New York. The purpose of
the amendment is to authorize the deposit of monies or property in

the Surrogate's Court in cases where transmission or payment to a
beneficiary, legatee, or other person resident in a foreign country
might be circumvented by confiscation in whole or in part. The
amendment authorizes the impounding of the fund by the Surrogate
to await the time when payment can be made to the beneficiary for
his own benefit, use and control. 13B Gilbert-Bliss, Surr. Ct. Act Ann.
155 (ed. notes) (1953).
See also 17 N.Y.U. L. Rev. 314 (1940).
International Lawyer, Vol. 2, No. 4

Alien Connected Decedents' Estates /645
in countries where they are unlikely to realize fully the benefits of
their shares in either a testate or intestate estate in the United States.

The purpose of such legislation is to preserve rather than confiscate
the distributee's shares. -° Section 2218 of the New York Surrogate's
Court Act has been the model for many of these statutes,2 9 and it provides in part as follows:
1. Where it shall appear that a beneficiary would not have
the benefit or use or control of the money or other property due
him or where other special circumstances make it desirable that
208 Lee, Consular Law and Practice 152-53 (1961); Arenson, "International
Procedural Problems in the Administration of Estates and Trusts," A.B.A.,
Section of International and Comparative Law, 1959 Proceedings 60, 62-65;
Berman, "Soviet Heirs in American Courts," 62 Colum. L. Rev. 257 (1962);
Chaitkin, "The Rights of Residents of Russia and Its Satellites to Share in
Estate of American Decedents," 25 So. Cal. Rev. 297, 298-301 (1952); Fulda,
"Legatees Behind the Iron Curtain," 16 Ohio St. L.J. 496 (1956); Heyman,
"The Nonresident Alien's Right to Succession Under the 'Iron Curtain Rule,' "
52 Nw. U. L. Rev. 221, 226-40 (1957); Scheller & Mayda, "Payment of Estate
Shares to Beneficiaries Behind the 'Iron Curtain,'" 28 Wis. B. Bull. 17 (June
1955); Snyder & Stander, "Distributive Rights of Foreign Beneficiaries as
Affected by State Action-Recent Pennsylvania Developments," 63 Dick. L.
Rev. 297 (1959); 53 Mich. L. Rev. 142 (1954); 102 U. Pa. L. Rev. 945

(1954): "Beneficiaries Behind the Iron Curtain," 7 W. Res. L. Rev. 179 (1956).
200 See Conn. Gen. Stat. Rev. § 45-278 (1958); Md. Ann. Code art. 93, § 161
(1957); Mich. Stat. Ann. § 27.3178 (3062) (1962); N.J. Rev. Stat. § 3A:25-10
(1951); Ohio Rev. Code Ann. §§ 2113.81-.82 (Page Supp. 1966); R.I. Gen.
Laws Ann. § 33-13-13 (1956). As to legislative history of New Jersey statute,
see In re Url's Estate, 7 N.J. Super. 455, 468-69, 71 A.2d 665, 672-73 (P. Div.
1950). Variations of this type of statute exist in Massachusetts, 35 Mass. L.Q.
34 (No. 2 1950); Wisconsin, Wis. Stat. § 318.06(8)(b) (1961), Scheller &
Mayda, supra note 208, at 20, 54-56; Pennsylvania, Pa. Stat. Ann. tit. 20, § 1156
(1964), Snyder &Stander, supra note 208, at 306-17.
Mass. Ann. Laws ch. 206, § 27B (Supp. 1966) further provides:
"Whenever payment of a legacy or distributive share is to be
made to a person who is domiciled in a country or state outside of the
United States or its territories, in which the court, in its discretion,
finds that there is not a reasonable assurance that such legatee or
distributee will actually receive payment of his legacy or distributive
share in substantially full value, the court, upon petition of the
executor, administrator, or an interested party or in its discretion, may
order that such legacy or distributive share be paid, in whole or in
part, to said executor, administrator, or interested party for use by him
in the purchase of goods in the form of necessaries of life, food,
clothing, and medicines, to be sent to such legatee or distributee
through a recognized public or private agency, upon his written
request, order, or assignment."
As to the effect of federal regulations on these statutes, see In the Matter
of Braier, 305 N.Y. 148, 111 N.E.2d 424, appeal dismissed, 346 U.S. 802
(1953); 18 U. Chi. L. Rev. 329, 334-35 (1951).
International Lawyer, Vol. 2, No. 4

646/

INTERNATIONAL

LAWYER

such payment should be withheld the decree may direct that
such money or property be paid into court for the benefit of
the beneficiary or the person or persons who may thereafter
appear entitled thereto. The money or property so paid into
court shall be paid out only upon order of the court or pursuant
to the order or judgment of a court of competent jurisdiction.
2. In any such proceeding where it is uncertain that an
alien beneficiary or fiduciary not residing within the United
States, the District of Columbia, the Commonwealth of Puerto
Rico or a territory or possession of the United States would have
the benefit or use or control of the money or property due
him the burden of proving that the alien beneficiary will receive
the benefit or use or control of the money or property due
him shall be upon
him or the person claiming from, through
2 10
or under him.

Notwithstanding the generality of these statutes, they are in part
designed as a basis for judicial refusal to distribute estate shares to
the consular officer of any nation not likely to permit its nationals to
enjoy fully their shares in decedents' estates. In denying this consular
prerogative, it is immaterial whether the consul justifies his right
of receipt on a treaty or a power of attorney executed by the interested
distributees. 1 '
With respect to treaty rights, the courts have held that these
"Iron Curtain" statutes do not conflict with the provision inserted in
United States treaties from 1923 to 1947 stipulating that:
A consular officer . . . may in behalf of his non-resident
countrymen receipt for their distributive shares . . . pro-

See also Berman, supra note 208, at 263-64; Fulda, supra note 208, at 499.
As to the burden of proof under reciprocal succession statutes, see Berman,
210

supra note 208, at 268-72; Chaitkin, supra note 208, at 307-10; "Property
Rights of Aliens under Iowa and Federal Law," 47 Iowa L. Rev. 29 (1961).

211 See Berman, supra note 208 at 257-58; Chaitkin, supra note 208, at 299300; Fulda, supra note 208 at 496-97; Heyman, supra note 208, at 237-39;
Scheller & Mayda, supra note 208, at 54-56; 35 Mass. L.Q. 34 (No. 2 1950);
53 Mich. L. Rev. 142 (1954); 18 U. Chi. L. Rev. 329, 330-31 (1951); 102
U. Pa. L. Rev. 945 (1954).

Courts have held these statutes are applicable where a distributee has
executed a power of attorney in favor of the consul. Petition of Mazurowski,
331 Mass. 33, 116 N.E.2d 854 (1953); In the Matter of Estate of Volencki,

35 N.J. Super. 351, 114 A.2d 26 (P. Div. 1955); In re Url's Estate, 7 N.J.
Super. 455, 71 A.2d 665 (P. Div.), appeal dismissed, 5 N.J. 507, 76 A.2d 249

(1950); In the Matter of Estate of Weidberg, 172 Misc. 524, 15 N.Y.S.2d 252
(Surr. Ct. 1939); Estate of Wozniak, 44 Luzerne L. Reg. 227 (Pa. Orphans' Ct.
1954); In re Simon's Estate, 20 N.J. Super 375, 377, 90 A.2d 70, 71 (Super. Ct.
1952) (dictum). Cf. Danisch v. Guardian Life Ins. Co. of America, 151 F.

Supp. 17 (S.D.N.Y. 1957).
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vided he remit any funds so received through the appropriate
agencies of his Government to the proper distributees, and
provided further that he furnish to the authority or agency
making distribution through him reasonable evidence of such
remission.

212

To justify the application of the statutes, the courts reason that
the treaty clause is inapplicable because conditions make it impossible
for the consul to "remit" the distributive share to the distributee as
2
required by the treaty.. 13
See notes 169-75 supra and accompanying text.
Federal freezing order precluded consul from transmitting share to distributee. In the Matter of Braier, 305 N.Y. 148, 111 N.E.2d 424, appeal dismissed, 346 U.S. 802 (1953); In the Matter of Estate of Miller, 181 Misc. 88,
45 N.Y.S.2d 485 (Surr. Ct. 1943) (no reference to treaty); In the Matter of
Estate of Plemich, 176 Misc. 560, 28 N.Y.S.2d 86 (Surr. Ct. 1941); In the
Matter of Estate of Ramberg, 174 Misc. 306, 20 N.Y. S.2d 619 (Surr. Ct. 1940).
The following dicta appeared in two of the cases: "Since federal blocking
regulations depend on considerations of national defense, the freezing order
might conceivably be lifted, without assurance that the legatee would receive
the funds. Section 269 is the means, in such a case, of assuring transmission of
the bequest to its proper owner." In the Matter of Braier, supra at 157, 111
N.E.2d at 428. "They in any event are unable at the present time to enjoy the
212
213

benefit of such property and so the terms of section 269 . . . are directly

applicable to the funds." In the Matter of Estate of Miller, supra at 91, 45
N.Y.S.2d at 487.
Consul denied share of national residing in sending state because his government did not exercise control over sending state territory. In the Matter of
Estate of Niggol, 202 Misc. 290, 115 N.Y.S.2d 557 (Surr. Ct. 1952); In the
Matter of Estate of Yee Yoke Ban, 200 Misc. 499, 107 N.Y.S.2d 221 (Surr.
Ct. 1951); In the Matter of Estate of Wong Hoen, 199 Misc. 1119, 107 N.Y.S.2d
407 (Surr. Ct. 1951); In the Matter of Estate of Steiner, 172 Misc. 950, 16
N.Y.S.2d 613 (Surr. Ct. 1939). The following dicta appeared in two of the
cases: "Moreover, proof that the distributees will not have the benefit of the
property is sufficient to warrant the court in withholding payment to the nonresident distributees despite the existence of a treaty authorizing payment to the
foreign consul. . .

."

In the Matter of Estate of Yee Yoke Ban, supra at 500,

107 N.Y.S.2d at 222-23. In referring to In the Matter of Estate of Weidbert,
infra, one court said: "The decision was predicated on the basis there was no
demonstration that the German nationals would have the benefit or use or
control of the funds...." In the Matter of Estate of Wong Hoen, supra
at 1120, 107 N.Y.S.2d at 409.
German consul denied share of infant distributee living in the British protectorate of Palestine during World War 11. In the Matter of Estate of Weidberg,
172 Misc. 524, 15 N.Y.S.2d 252 (Surr. Ct. 1939).
For a different rationalization of the absence of conflict between these statutes
and the treaty provisions, see In re Simon's Estate, 20 N.J. Super. 375, 377,
90 A.2d 70, 71 (Super. Ct. 1952) (dictum), where the court said:
"[Wlhile the treaties provide that a consular officer of either contracting party may in behalf of his non-resident countrymen appear
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Without the aid of one of these statutes, some courts have
reached an identical result as a matter of common law. -14 Where it
appeared that the distributees would not have the benefit of their
shares, a Pennsylvania court, before the enactment of a statute in
1953,21 ' declined to distribute estate shares to a consul asserting
a right of receipt pursuant to a treaty provision.216
Recent United States treaty provisions eliminate any question of
conflict between the consular right of receipt and a state policy
deferring distribution where conditions warrant. Both the 1948 treaty
with Costa Rica 217 and the proposed article approved by the State
Department and the American Bar Association 216 expressly provide
and advocate their rights, and may receipt for their distributive shares
derived from decedents' estates and other sources, yet our attention
has not been invited to any treaty provision which obliges the courts of
either country to direct the payment of such distributive shares."
In refusing to distribute to the consul, the court discussed the treaty only generally in Estate of Wozniak, 44 Luzerne L. Reg. 227, 230-31 (Pa. Orphans' Ct.
1954).
See generally Heyman, supra note 208, at 239; Scheller & Mayda, supra note
208, at 54.
As to the constitutionality of this type of statute see Boyd, 51 Geo. L. J. 470
(1963).
214 See Arenson, supra note 208, at 63; Chaitkin, supra note 208, at 313-15;
Heyman, supra note 208, at 229; Scheller & Mayda, supra note 208, at 19-20;
Snyder & Stander, supra note 208, at 299; 53 Mich. L. Rev. 142, 143-44 (1954);
18 U. Chi. L. Rev. 329, 331 (1951).
215 Pa. Pub. Laws 1953, No. 674, § 2. See also note 209 supra.
216 Zielinski Estate, 73 Pa. D. & C. 81 (Orphans' Ct. 1950). See also Gebert's
Estate, 29 Northampton County 142 (1943), where court distributed shares to
Polish consul during World War II with the provision that consul not transmit
the funds to the Polish beneficiaries until the end of the war and restoration of
Polish independence.
Contrast with these cases In Matter of White, 100 Misc. 393, 166 N.Y.
Supp. 712 (Surr. Ct. 1917), where court ordered payment of distributive share
to Swedish consul who had taken charge of Austro-Hungarian interests as a
result of severance of diplomatic relations between the United States and
Austria-Hungary. Notwithstanding this severance, the court concluded that
the treaties between the two countries were still in force and that:
"[T]he consul general of Austria-Hungary would have a right to
receive any and all funds to which subjects of those countries might be
entitled, were such an official here, and it appearing that the Swedish
consul general has taken charge of Austro-Hungarian interests in this
country, pursuant to an agreement with the Austro-Hungarian government, and with the consent and approval of the United States
Government." Id. at 394, 166 N.Y. Supp. at 713.
217 See Boyd, "Consular Functions In Connection With Decedents' Estates,"
47 lowaL. Rev. 823, 856 (1962).
218 See notes 187-91 supra and accompanying text.
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that it shall be within the discretion of the court whether distribution
of an estate share will be made through a consul.
Conclusion
The administration of alien connected decedents' estates in the
United States has a direct bearing on foreign policy and the rule of
law. The course of our national economy has created for this country
many problems of capital emigration. In this new era, the national
interest in foreign investment is substantial. No longer is the problem
primarily one of aliens gaining property rights in the United States, for
now American citizens are seeking property rights as resident and nonresident aliens in foreign countries.
Furthermore, probate is lawyers' law. As such, it is the ideal
setting in which the American Bar can demonstrate in individual practice and in organized legislative reform the degree of our belief in
the rule of law.
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